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Abstracts

Structural Causes and Regime Consequences: Regimes as Intervening
Variables (1982)
by Stephen D. Krasner

International regimes are defined as principles, norms, rules, and decision-
making procedures around which actor expectations converge in a given
issue-area. As a starting point, regimes have been conceptualized as
intervening variables, standing between basic causal factors and related
outcomes and behavior. There are three views about the importance of
regimes: conventional structural orientations dismiss regimes as being at
best ineffectual; Grotian orientations view regimes as an intimate com-
ponent of the international system; and modified structural perspectives
see regimes as significant only under certain constrained conditions. For
Grotian and modified structuralist arguments, which endorse the view
that regimes can influence outcomes and behavior, regime development is
seen as a function of five basic causal variables: egoistic self-interest,
political power, diffuse norms and principles, custom and usage, and
knowledge.

The Demand for International Regimes (1982)
by Robert O. Keohane

International regimes can be understood as results of rational behavior by
the actors — principally states — that create them. Regimes are demanded
in part because they facilitate the making of agreements, by providing
information and reducing transaction costs in world politics. Increased
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interdependence among issues — greater “issue density” — will lead to
increased demand for regimes. Insofar as regimes succeed in providing
high-quality information, through such processes as the construction of
generally accepted norms or the development of transgovernmental rela-
tions, they create demand for their own continuance, even if the structural
conditions (such as hegemony) under which they were first supplied
change. Analysis of the demand for international regimes thus helps
us to understand lags between structural change and regime change, as
well as to assess the significance of transgovernmental policy networks.
Several assertions of structural theory seem problematic in light of this
analysis. Hegemony may not be a necessary condition for stable in-
ternational regimes; past patterns of institutionalized cooperation may
be able to compensate, to some extent, for increasing fragmentation of
power.

Democratic States and Commitment in International Relations

(1996)
by Kurt Taylor Gaubatz

Making credible commitments is a formidable problem for states in
the anarchic international system. A long-standing view holds that this
is particularly true for democratic states in which changeable public pre-
ferences make it difficult for leaders to sustain commitments over
time. However, a number of important elements in the values and insti-
tutions that have characterized the liberal democratic states should en-
hance their ability to sustain international commitments. Indeed, an
examination of the durability of international military alliances confirms
that those between democratic states have endured longer than either
alliances between nondemocracies or alliances between democracies and
nondemocracies.

On Compliance (1993)
by Abram Chayes and Antonia Handler Chayes

A new dialogue is beginning between students of international law and
international relations scholars concerning compliance with interna-
tional agreements. This article advances some basic propositions to frame
that dialogue. First, it proposes that the level of compliance with inter-
national agreements in general is inherently unverifiable by empirical
procedures. That nations generally comply with their international
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agreements, on the one hand, or that they violate them whenever it is in
their interest to do so, on the other, are not statements of fact or even hy-
potheses to be tested. Instead, they are competing heuristic assumptions.
Some reasons why the background assumption of a propensity to comply
is plausible and useful are given. Second, compliance problems very often
do not reflect a deliberate decision to violate an international undertaking
on the basis of a calculation of advantage. The article proposes a variety of
other reasons why states may deviate from treaty obligations and why in
many circumstances those reasons are properly accepted by others as
justifying apparent departures from treaty norms. Third, the treaty regime
as a whole need not and should not be held to a standard of strict com-
pliance but to a level of overall compliance that is “acceptable” in the
light of the interests and concerns the treaty is designed to safeguard.
How the acceptable level is determined and adjusted is considered.

Is the Good News About Compliance Good News About
Cooperation? (1996)
by George W. Downs, David M. Rocke, and Peter N. Barsoom

Recent research on compliance in international regulatory regimes has
argued (1) that compliance is generally quite good; (2) that this high level
of compliance has been achieved with little attention to enforcement;
(3) that those compliance problems that do exist are best addressed as
management rather than enforcement problems; and (4) that the manage-
ment rather than the enforcement approach holds the key to the evolution
of future regulatory cooperation in the international system. While the
descriptive findings are largely correct, the policy inferences are dan-
gerously contaminated by endogeneity and selection problems. A high
rate of compliance is often the result of states formulating treaties that
require them to do little more than they would do in the absence of a
treaty. In those cases where noncompliance does occur and where the
effects of selection are attenuated, both self-interest and enforcement play
significant roles.

The Concept of Legalization (2000)
by Kenneth W. Abbot, Robert O. Keohane, Andrew Moravcsik,
Anne-Marie Slaughter, and Duncan Snidal

We develop an empirically based conception of international legalization
to show how law and politics are intertwined across a wide range of
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institutional forms and to frame the analytic and empirical articles that
follow in this volume. International legalization is a form of institution-
alization characterized by three dimensions: obligation, precision, and
delegation. Obligation means that states are legally bound by rules or com-
mitments and are therefore subject to the general rules and procedures of
international law. Precision means that the rules are definite, unambigu-
ously defining the conduct they require, authorize, or proscribe. Delega-
tion grants authority to third parties for the implementation of rules,
including their interpretation and application, dispute settlement, and
(possibly) further rule making. These dimensions are conceptually in-
dependent, and each is a matter of degree and gradation. Their various
combinations produce a remarkable variety of international legalization.
We illustrate a continuum ranging from “hard” legalization (characteris-
tically associated with domestic legal systems) through various forms of
“soft” legalization to situations where law is largely absent. Most in-
ternational legalization lies between the extremes, where actors combine
and invoke varying degrees of obligation, precision, and delegation to
create subtle blends of politics and law.

Legalized Dispute Resolution: Interstate and Transnational
(2000)

by Robert O. Keohane, Andrew Moravcsik, and
Anne-Marie Slaughter

We identify two ideal types of international third-party dispute resolu-
tion: interstate and transnational. Under interstate dispute resolution,
states closely control selection of, access to, and compliance with in-
ternational courts and tribunals. Under transnational dispute resolution,
by contrast, individuals and nongovernmental entities have significant
influence over selection, access, and implementation. This distinction
helps to explain the politics of international legalization — in particular,
the initiation of cases, the tendency of courts to challenge national gov-
ernments, the extent of compliance with judgments, and the long-term
evolution of norms within legalized international regimes. By reducing the
transaction costs of setting the process in motion and establishing new
constituencies, transnational dispute resolution is more likely than inter-
state dispute resolution to generate a large number of cases. The types of
cases brought under transnational dispute resolution lead more readily
to challenges of state actions by international courts. Transnational dis-
pute resolution tends to be associated with greater compliance with
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international legal judgments, particularly when autonomous domestic
institutions such as the judiciary mediate between individuals and the
international institutions. Overall, transnational dispute resolution en-
hances the prospects for long-term deepening and widening of interna-
tional legalization.

Legalization, Trade Liberalization, and Domestic Politics:
A Cautionary Note (2000)
by Judith Goldstein and Lisa L. Martin

If the purpose of legalization is to enhance international cooperation,
more may not always be better. Achieving the optimal level of legaliza-
tion requires finding a balance between reducing the risks of opportunism
and reducing the potential negative effects of legalization on domestic
political processes. The global trade regime, which aims to liberalize
trade, has become increasingly legalized over time. Increased legaliza-
tion has changed the information environment and the nature of govern-
ment obligations, which in turn have affected the pattern of mobilization
of domestic interest groups on trade. From the perspective of encourag-
ing the future expansion of liberal trade, we suggest some possible nega-
tive consequences of legalization, arguing that these consequences must
be weighed against the positive effects of legalization on increasing
national compliance. Since the weakly legalized GATT institution proved
sufficient to sustain widespread liberalization, the case for further legal-
ization must be strong to justify far-reaching change in the global trade
regime.

Alternatives to “Legalization”: Richer Views of Law and Politics (2001)
by Martha Finnemore and Stephen J. Toope

The authors of “Legalization and World Politics” (International Organi-
zation, 54, 3, summer 2000) define “legalization” as the degree of obliga-
tion, precision, and delegation that international institutions possess.
We argue that this definition is unnecessarily narrow. Law is a broad
social phenomenon that is deeply embedded in the practices, beliefs, and
traditions of societies. Understanding its role in politics requires attention
to the legitimacy of law, to custom and law’s congruence with social
practice, to the role of legal rationality, and to adherence to legal pro-
cesses, including participation in law’s construction. We examine three
applications of “legalization” offered in the volume and show how a fuller
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consideration of law’s role in politics can produce concepts that are more
robust intellectually and more helpful to empirical research.

Quasi-States, Dual Regimes, and Neoclassical Theory: International
Jurisprudence and the Third World (1987)
by Robert H. Jackson

Decolonization in parts of the Third World and particularly Africa has
resulted in the emergence of numerous “quasi-states,” which are in-
dependent largely by international courtesy. They exist by virtue of an
external right of self-determination — negative sovereignty — without yet
demonstrating much internal capacity for effective and civil government —
positive sovereignty. They therefore disclose a new dual international
civil regime in which two standards of statehood now coexist: the tradi-
tional empirical standard of the North and a new juridical standard of the
South. The biases in the constitutive rules of the sovereignty game today
and for the first time in modern international history arguably favor the
weak. If international theory is to account for this novel situation, it must
acknowledge the possibility that morality and legality can, in certain
circumstances, be independent of power in international relations. This
suggests that contemporary international theory must accommodate not
only Machiavellian realism and the sociological discourse of power but
also Grotian rationalism and the jurisprudential idiom of law.

Which Norms Matter? Revisiting the “Failure” of

Internationalism (1997)
by Jeffrey W. Legro

Scholars tend to believe either that norms are relatively inconsequential or
that they are powerful determinants of international politics. Yet the
former view overlooks important effects that norms can have, while the
latter inadequately specifies which norms matter, the ways in which
the norms have an impact, and the magnitude of norm influence relative
to other factors. Three different norms on the use of force from the
interwar period varied in their influence during World War II. The vari-
ation in state adherence to these norms is best explained by the cultures
of national military organizations that mediated the influence of the
international rules. This analysis highlights the challenge and importance
of examining the relative effects of the often cross-cutting prescriptions
imbedded in different types of social collectivities.
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The Territorial Integrity Norm: International Boundaries and the Use
of Force (2001)
by Mark W. Zacher

Scholars and observers of the international system often comment on the
decreasing importance of international boundaries as a result of the
growth of international economic and social exchanges, economic liber-
alization, and international regimes. They generally fail to note, however,
that coercive territorial revisionism has markedly declined over the past
half century — a phenomenon that indicates that in certain ways states at-
tach greater importance to boundaries in our present era. In this article
I first trace states’ beliefs and practices concerning the use of force to alter
boundaries from the birth of the Westphalian order in the seventeenth
century through the end of World War II. I then focus on the increasing
acceptance of the norm against coercive territorial revisionism since 1945.
Finally, I analyze those instrumental and ideational factors that have in-
fluenced the strengthening of the norm among both Western and de-
veloping countries.

Why Are Some International Agreements Informal? (1991)
by Charles Lipson

Informal agreements are the most common form of international co-
operation and the least studied. Ranging from simple oral deals to de-
tailed executive agreements, they permit states to conclude profitable
bargains without the formality of treaties. They differ from treaties in more
than just a procedural sense. Treaties are designed, by long-standing
convention, to raise the credibility of promises by staking national
reputation on their adherence. Informal agreements have a more ambig-
uous status and are useful for precisely that reason. They are chosen to
avoid formal and visible national pledges, to avoid the political obstacles
of ratification, to reach agreements quickly and quietly, and to provide
flexibility for subsequent modification or even renunciation. They differ
from formal agreements not because their substance is less important (the
Cuban missile crisis was solved by informal agreement) but because the
underlying promises are less visible and more equivocal. The prevalence of
such informal devices thus reveals not only the possibilities of international
cooperation but also the practical obstacles and the institutional limits to
endogenous enforcement.
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The Politics of Dispute Settlement Design: Explaining Legalism
in Regional Trade Pacts (2000)
by James McCall Smith

Dispute settlement mechanisms in international trade vary dramati-
cally from one agreement to another. Some mechanisms are highly legal-
istic, with standing tribunals that resemble national courts in their
powers and procedures. Others are diplomatic, requiring only that the
disputing countries make a good-faith effort to resolve their differ-
ences through consultations. In this article I seek to account for the
tremendous variation in institutional design across a set of more than
sixty post-1957 regional trade pacts. In contrast to accounts that em-
phasize the transaction costs of collective action or the functional re-
quirements of deep integration, I find that the level of legalism in each
agreement is strongly related to the level of economic asymmetry, in
interaction with the proposed depth of liberalization, among member
countries.

Loosening the Ties that Bind: A Learning Model of Agreement
Flexibility (2001)
by Barbara Koremenos

How can states credibly make and keep agreements when they are
uncertain about the distributional implications of their cooperation? They
can do so by incorporating the proper degree of flexibility into their agree-
ments. I develop a formal model in which an agreement characterized
by uncertainty may be renegotiated to incorporate new information. The
uncertainty is related to the division of gains under the agreement, with
the parties resolving this uncertainty over time as they gain experience with
the agreement. The greater the agreement uncertainty, the more likely
states will want to limit the duration of the agreement and incorporate
renegotiation. Working against renegotiation is noise — that is, variation in
outcomes not resulting from the agreement. The greater the noise, the more
difficult it is to learn how an agreement is actually working; hence,
incorporating limited duration and renegotiation provisions becomes less
valuable. In a detailed case study, I demonstrate that the form of un-
certainty in my model corresponds to that experienced by the parties to
the Nuclear Non-proliferation Treaty, who adopted the solution my
model predicts.
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Driving with the Rearview Mirror: On the Rational Science
of Institutional Design (2001)
by Alexander Wendt

The Rational Design project is impressive on its own terms. However, it
does not address other approaches relevant to the design of interna-
tional institutions. To facilitate comparison I survey two “contrast spaces”
around it. The first shares the project’s central question — What explains
institutional design? — but addresses alternative explanations of two types:
rival explanations and explanations complementary but deeper in the
causal chain. The second contrast begins with a different question: What
kind of knowledge is needed to design institutions in the real world?
Asking this question reveals epistemological differences between positive
social science and institutional design that can be traced to different
orientations toward time. Making institutions is about the future and has
an intrinsic normative element. Explaining institutions is about the past
and does not necessarily have this normative dimension. To avoid “driving
with the rearview mirror” we need two additional kinds of knowledge
beyond that developed in this volume: knowledge about institutional
effectiveness and knowledge about what values to pursue. As such, the
problem of institutional design is a fruitful site for developing a broader
and more practical conception of social science that integrates normative
and positive concerns.

The Dynamics of International Law: The Interaction of Normative
and Operating Systems (2003)
by Paul E. Diehl, Charlotte Ku, and Daniel Zamora

This article describes the basic components of the operating and normative
systems as a conceptual framework for analyzing and understanding
international law. There are many theoretical questions that follow from
the framework that embodies a normative and operating system. We
briefly outline one of those in this article, namely how the operating sys-
tem changes. In doing so, we seek to address the puzzle of why operating
system changes do not always respond to alterations in the normative
sphere. A general theoretical argument focuses on four conditions. We
argue that the operating system only responds to normative changes when
response is “necessary” (stemming from incompatibility, ineffectiveness,
or insufficiency) for giving the norm effect and when the change is roughly
coterminous with a dramatic change in the political environment (that is,
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“political shock”). We also argue, however, that opposition from leading
states and domestic political factors might serve to block or limit such
operating system change. These arguments are illustrated by reference to
three areas of the operating system as they concern the norm against
genocide.

Europe Before the Court: A Political Theory of Legal
Integration (1993)
by Anne-Marie Slaughter [Burley] and Walter Mattli

The European Court of Justice has been the dark horse of European
integration, quietly transforming the Treaty of Rome into a European
Community (EC) constitution and steadily increasing the impact and
scope of EC law. While legal scholars have tended to take the Court’s
power for granted, political scientists have overlooked it entirely. This
article develops a first-stage theory of community law and politics that
marries the insights of legal scholars with a theoretical framework
developed by political scientists. Neofunctionalism, the theory that
dominated regional integration studies in the 1960s, offers a set of
independent variables that convincingly and parsimoniously explain the
process of legal integration in the EC. Just as neofunctionalism predicts,
the principal forces behind that process are supranational and subnational
actors pursuing their own self-interests within a politically insulated
sphere. Its distinctive features include a widening of the ambit of successive
legal decisions according to a functional logic, a gradual shift in the
expectations of both government institutions and private actors partici-
pating in the legal system, and the strategic subordination of immediate
individual interests of member states to postulated collective interests over
the long term. Law functions as a mask for politics, precisely the role
neofunctionalists originally forecast for economics. Paradoxically, how-
ever, the success of legal institutions in performing that function rests on
their self-conscious preservation of the autonomy of law.

The European Court of Justice, National Governments, and Legal
Integration in the European Union (1998)
by Geoffrey Garrett, R. Daniel Kelemen, and Heiner Schulz

We develop a game theoretic model of the conditions under which the
European Court of Justice can be expected to take “adverse judgments”
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against European Union member governments and when the govern-
ments are likely to abide by these decisions. The model generates three hy-
potheses. First, the greater the clarity of EU case law precedent, the lesser
the likelihood that the Court will tailor its decisions to the anticipated
reactions of member governments. Second, the greater the domestic costs
of an EC]J ruling to a litigant government, the lesser the likelihood that
the litigant government will abide by it (and hence the lesser the likelihood
that the Court will make such a ruling). Third, the greater the activism
of the ECJ and the larger the number of member governments adversely
affected by it, the greater the likelihood that responses by litigant govern-
ments will move from individual noncompliance to coordinated retalia-
tion through new legislation or treaty revisions. These hypotheses are
tested against three broad lines of case law central to ECJ jurisprudence:
bans on agricultural imports, application of principles of equal treatment
of the sexes to occupational pensions, and state liability for violation of
EU law. The empirical analysis supports our view that though influenced
by legal precedent, the ECJ also takes into account the anticipated re-
actions of member governments.

Scraps of Paper? Agreements and the Durability
of Peace (2003)
by Virginia Page Fortna

In the aftermath of war, what determines whether peace lasts or fight-
ing resumes, and what can be done to foster durable peace? Drawing on
theories of cooperation, I argue that belligerents can overcome the
obstacles to peace by implementing measures that alter incentives,
reduce uncertainty about intentions, and manage accidents. A counterar-
gument suggests that agreements are epiphenomenal, merely reflecting
the underlying probability of war resumption. I test hypotheses about
the durability of peace using hazard analysis. Controlling for factors
(including the decisiveness of victory, the cost of war, relative capabili-
ties, and others) that affect the baseline prospects for peace, I find that
stronger agreements enhance the durability of peace. In particular,
measures such as the creation of demilitarized zones, explicit third-party
guarantees, peacekeeping, and joint commissions for dispute resolu-
tion affect the duration of peace. Agreements are not merely scraps
of paper; rather, their content matters in the construction of peace that
lasts.
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In the Shadow of Law or Power? Consensus-Based Bargaining
and Outcomes in the GATT/WTO (2002)
by Richard H. Steinberg

This article explains how consensus decision making has operated in
practice in the General Agreement on Tariffs and Trade/World Trade
Organization (GATT/WTO). When GATT/WTO bargaining is law-based,
consensus outcomes are Pareto-improving and roughly symmetrical.
When bargaining is power-based, states bring to bear instruments of
power that are extrinsic to rules, invisibly weighting the process and
generating consensus outcomes that are asymmetrical and may not be
Pareto-improving. Empirical analysis shows that although trade rounds
have been launched through law-based bargaining, hard law is generated
when a round is closed, and rounds have been closed through power-based
bargaining. Agenda setting has taken place in the shadow of that power
and has been dominated by the European Community and the United
States. The decision-making rules have been maintained because they help
generate information used by powerful states in the agenda-setting
process. Consensus decision making at the GATT/WTO is organized
hypocrisy, allowing adherence to the instrumental reality of asymmetrical
power and the sovereign equality principle upon which consensus decision
making is purportedly based.

The Legalization of International Monetary Affairs (2000)
by Beth A. Simmons

For the first time in history, international monetary relations were in-
stitutionalized after World War II as a set of legal obligations. The Articles
of Agreement that formed the International Monetary Fund contain
international legal obligations of the rules of good conduct for IMF
members. Members were required to maintain a par value for their
currency (until 1977), to use a single unified exchange-rate system, and to
keep their current account free from restrictions. In this article I explore
why governments committed themselves to these rules and the condi-
tions under which they complied with their commitments. The evidence
suggests that governments tended to make and keep commitments if
other countries in their region did so as well. Governments also complied
with their international legal commitments if the regime placed a high
value on the rule of law domestically. One inference is that reputational
concerns have a lot to do with international legal commitments and
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compliance. Countries that have invested in a strong reputation for pro-
tecting property rights are more reluctant to see it jeopardized by inter-
national law violations. Violation is more likely, however, in the face of
widespread noncompliance, suggesting that compliance behavior should
be understood in its regional context.

Constructing an Atrocities Regime: The Politics of War Crimes
Tribunals (2001)
by Christopher Rudolph

From the notorious “killing fields” of Cambodia to programs of “ethnic
cleansing” in the former Yugoslavia and Rwanda, the grizzly nature of
ethnic and identity-centered conflict incites horror, outrage, and a human
desire for justice. While the drive to humanize warfare can be traced to the
writing of Hugo Grotius, current efforts to establish an atrocities regime
are unparalleled in modern history. Combining approaches in interna-
tional relations theory and international law, I examine the role political
factors (norms, power and interests, institutions) and legal factors (pre-
cedent and procedure) play in the development of an atrocities regime.
International tribunals have convicted generally low-level war criminals
in both Rwanda and the former Yugoslavia, but they have had much more
limited success in achieving their more expansive goals — deterring atroci-
ties and fostering national reconciliation in regions fraught with ethnic
violence. This analysis reveals additional institutional modifications
needed to construct a more effective regime and highlights the impor-
tance of placing this new regime within a comprehensive international
strategy of conflict management.

The Origins of Human Rights Regimes: Democratic Delegation
in Postwar Europe (2000)
by Andrew Moravcsik

Most formal international human rights regimes establish international
committees and courts that hold governments accountable to their own
citizens for purely internal activities. Why would governments establish
arrangements so invasive of domestic sovereignty? Two views dominate
the literature. “Realist” theories assert that the most powerful democracies
coerce or entice weaker countries to accept norms; “ideational” theories
maintain that transnational processes of diffusion and persuasion social-
ize less-democratic governments to accept norms. Drawing on theories of



XXVi Abstracts

rational delegation, I propose and test a third “republican liberal” view:
Governments delegate self-interestedly to combat future threats to do-
mestic democratic governance. Thus it is not mature and powerful democ-
racies, but new and less-established democracies that will most strongly
favor mandatory and enforceable human rights obligations. I test this pro-
position in the case of the European Convention on Human Rights — the
most successful system of formal international human rights guarantees in
the world today. The historical record of its founding — national positions,
negotiating tactics, and confidential deliberations — confirms the republican
liberal explanation. My claim that governments will sacrifice sovereignty
to international regimes in order to dampen domestic political uncertainty
and “lock in” more credible policies is then generalized theoretically and
applied to other human rights regimes, coordination of conservative reac-
tion, and international trade and monetary policy.

Regime Design Matters: Intentional Oil Pollution and Treaty
Compliance (1994)
by Ronald B. Mitchell

Whether a treaty elicits compliance from governments or nonstate ac-
tors depends upon identifiable characteristics of the regime’s compli-
ance systems. Within the international regime controlling intentional oil
pollution, a provision requiring tanker owners to install specified equip-
ment produced dramatically higher levels of compliance than a provision
requiring tanker operators to limit their discharges. Since both provisions
entailed strong economic incentives for violation and regulated the same
countries over the same time period, the variance in compliance clearly
can be attributed to different features of the two subregimes. The equip-
ment requirements’ success stemmed from establishing an integrated com-
pliance system that increased transparency, provided for potent and
credible sanctions, reduced implementation costs to governments by build-
ing on existing infrastructures, and prevented violations rather than
merely deterring them.

The Regime Complex for Plant Genetic Resources (2004)
by Kal Raustiala and David G. Victor

This article examines the implications of the rising density of inter-
national institutions. Despite the rapid proliferation of institutions,
scholars continue to embrace the assumption that individual regimes
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are decomposable from others. We contend that an increasingly common
phenomenon is the “regime complex”: a collective of partially overlapping
and nonhierarchical regimes. The evolution of regime complexes reflects
the influence of legalization on world politics. Regime complexes are
laden with legal inconsistencies because the rules in one regime are
rarely coordinated closely with overlapping rules in related regimes.
Negotiators often attempt to avoid glaring inconsistencies by adopting
broad rules that allow for multiple interpretations. In turn, solutions
refined through implementation of these rules focus later rounds of
negotiation and legalization. We explore these processes using the issue
of plant genetic resources (PGR). Over the last century, states have created
property rights in these resources in a Demsetzian process: As new
technologies and ideas have made PGR far more valuable, actors have
mobilized and clashed over the creation of property rights that allow
the appropriation of that value.






Preface

This volume is intended to help readers understand the relationship
between international law and international relations (IL/IR). The
excerpted articles, all of which were first published in International
Organization, represent some of the most important research since
serious social science scholarship began in this area more than twenty
years ago. The contributions have been selected to provide readers with
a range of theoretical perspectives, concepts, and heuristics that can be
used to analyze the relationship between international law and inter-
national relations. These articles also cover some of the main topics of
international affairs. In this brief preface, we note the rise of law in
interstate relations and flag some of the most important theoretical
approaches to understanding this development. We also introduce the
topics chosen and discuss the volume’s organization.

THE RISE OF LAW IN INTERNATIONAL RELATIONS

The study of international law has enjoyed something of a renaissance in
the last two decades. Of course, international affairs have long been
assumed to include international legal issues. Yet, in the first third of the
twentieth century, analysts did not sharply distinguish “international
law” from “international relations.” International relations courses were
often about international law and frequently confounded the prescripts of
international law with the way states were said to behave in fact. By the
time the United States entered the Second World War, that illusory
mistake was exposed: it was clear that international legal rules and
processes had not operated the way many had hoped. The failure to

XXIX
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contain German and Japanese aggression, the weakness of agreements
to keep the international economy functioning, and the humanitarian
disasters of the Second World War made most observers acutely aware of
the limits of law in international affairs. For more than thirty years after
the end of the war, American political science turned its back on
international law, focusing its study of international relations on the
material interests and observed behavior of states.

Yet by the early 1980s, many international relations scholars had
rediscovered a role for law in interstate relations. Reflecting on the post-
war order, many recognized that it was built not only upon power
relationships but also on explicitly negotiated agreements. These agree-
ments in themselves increasingly piqued scholarly interest. One reason
may have been the sheer proliferation of such agreements. A century ago,
most international law was said to arise from custom — evidenced by
continuous, recurrent state practice and opinion juris (i.e., the practice
was compelled by legal obligation). For a number of reasons — including
the growth of independent states, the lack of consent implied by many
approaches to customary law, the increasingly detailed nature of in-
ternational agreements, and the rise of multilateral treaty-making capac-
ity, e.g. by various working groups of the United Nations — today, many
(if not most) international legal obligations are expressed in treaty form.
Some treaties codify customary law, but in a way that respects the express
consent of the states that are parties to them.

Figure 1 shows the number of new multilateral treaties concluded in
each quarter of the last century. While the number of new multilateral
treaties grew from 1900 to 1975 and then began to decline in the 1976—
95 period, Figure 1 strongly suggests that the aggregate number of
multilateral treaties in force has grown rapidly in the last hundred years.

Not only has the number of treaties grown, so has the scope of topics
and subjects addressed by treaty law. As Figure 1 suggests, treaty growth
has been especially marked in economic affairs, as well as in areas of
human welfare and the environment. Moreover, in the late nineteenth
century, most international law defined the rights and responsibilities of
states toward each other — purely “public” international law. Over the
course of the twentieth century, international law increasingly began to
address the responsibilities of states toward individuals and nonstate
actors (characteristic of human rights treaties), and set forth rules gov-
erning the relationships of private individuals and nonstate actors toward
each other — an expansion of private international law. This latter de-
velopment is reflected in such important treaties as the United Nations
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Figure 1. Number of New Multilateral Treaties Concluded
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Convention on the International Sale of Goods, which is essentially
a global commercial code, and the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, which has
enhanced the effectiveness of private international dispute settlement.

In this context, it is perhaps not surprising that the authority to
adjudicate international disputes has been delegated increasingly to
international courts. Figure 2 shows that the number of international
judicial, quasi-judicial, and dispute settlement bodies has grown from just
a handful in 1900 to nearly a hundred today. Moreover, the rate at which
dispute settlement bodies are growing has accelerated in the last 2.5 years.
Interstate disputes over territory, trade, human rights, environmental
protection, intellectual property, labor protection, and criminal matters
may now be resolved in international institutions that more or less re-
semble well-developed domestic legal systems in the way they apply legal
standards, procedures, and norms to dispute resolution. Some of these
institutions, such as the European Court of Justice (ECJ) and the World
Trade Organization’s (WTO) dispute settlement system, have compulsory
jurisdiction over member states or territories and enjoy impressive rates
of compliance with their decisions.

What explains the explosive growth of treaty law, the broader scope
of international law topics and subjects, and expansion of interna-
tional venues for law-based dispute resolution? Does international law
affect the behavior of individuals, states, and nonstate actors? How
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Figure 2. Growth in International Judicial, Quasi-judicial, and
Dispute Settlement Bodies
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does international law — and how do particular international rules and
procedures — affect interstate relations? These are some of the questions
addressed by social science and legal scholarship, of which the articles in
this volume are examples.

THEORIES OF LAW IN INTERNATIONAL AFFAIRS

One way to understand the proliferation of legal arrangements is to view
them as an epiphenomenon of more basic relationships between states.
This is the position of scholars informed by structural realist theories: The
interests of powerful states determine the content of international
law, which in and of itself has little independent impact on behavior or
outcomes. In conceptualizing “international regimes,” Stephen Krasner’s
contribution in Part I of this volume sets forth this position in its pure
form (Krasner 1982). Another selection in this volume, by Downs, Rocke,
and Barsoom (1996), reflects similar skepticism about the extent to
which international law has autonomous explanatory power. Other
realist work, however, such as Steinberg (2002) and Garrett, Kelemen,
and Schulz (1998) in this volume, affords some important functions to
international law, while maintaining that law nonetheless reflects un-
derlying power.



Preface XXXiii

If law does simply reflect underlying power relationships, this raises
the question of why states bother to create rules to order their inter-
actions at all. A rationalist institutionalist theory was offered in early
form by Robert Keohane (1982), an excerpt from which appears in Part I
of this volume. Using a rationalist logic that was built on the same assump-
tions employed by structural realism, Keohane showed that international
institutions could facilitate cooperative, positive sum outcomes that would
not otherwise occur. Keohane’s paradigmatic example was the prisoners
dilemma, which he (and others following him) argued was a metaphor for
much of international life. Rationalist argumentation that infuses legal
institutions with autonomous explanatory power has since been a main-
stay of much IL/IR literature. Increasingly, rationalist institutionalist
scholarship has shifted from questions about how international law
matters to questions about why legal forms vary (see, e.g., Lipson 1991,
in this volume) and why treaty design varies (see, e.g., Smith 2000 and
Koremenos 2001, both in this volume).

Much of the early rationalist work, whether realist or institutionalist,
has treated states as unitary actors with interests that are exogenous to
the argument. This evades a crucial question: where do interests come
from? Liberal theories offer an answer: “State interests” are best under-
stood as an aggregation and intermediation of individual and group
interests. International law in this view is driven from the bottom up. For
example, a selection from Andrew Moravcsik in this volume argues that
the European human rights regime expanded rapidly in the wake of the
Cold War, as nascent democracies that supported human rights pro-
tection emerged in Eastern Europe (Moravcsik 2000).

Liberalism may explain much of the content of international law, but
it affords little autonomous role to law; however, when liberal processes
are viewed as operating in the context of particular institutional arrange-
ments, law may be afforded a crucial explanatory role. For example,
Slaughter and Mattli’s contribution to this volume shows how the ECJ
offered a path for European interests that differed from the European
Community’s legislative path, reconfiguring European interests in ways
that reshaped outcomes (Slaughter and Mattli 1993). Similarly, Keohane,
Moravcsik, and Slaughter show how variance in the legal structure of
international dispute resolution may explain the extent to which the
various processes expand international law (Keohane, Moravcsik, and
Slaughter 2000). Other selections in this volume, such as Goldstein and
Martin (2000) and Gaubatz (1996), also combine liberal and institutional
elements to generate interesting explanations.
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Influenced by postmodern social theory, constructivists delved even
more deeply into the question: Where do interests come from? Con-
structivists launched an ontological attack on the rationalist work that
preceded it, claiming that neither interests nor power exists independent
of the social context in which actors are enmeshed. Interests and identity
are constructed socially; they are plastic and may be redefined. Inter-
national law may be understood as both a reflection of identities and
as a social artifact that reinforces identities, interests, and power. Vari-
ations on this view are articulated by several selections in this volume,
including critiques of nonconstructivist approaches in Wendt (2001) and
Finnemore and Toope (2001) and arguments about the importance of
norms in shaping and understanding the operation of international law
by Jackson (1987), Legro (1997), and Zacher (2001).

CONTEMPORARY RESEARCH AND THE ORGANIZATION
OF THIS VOLUME

Increasingly, contemporary IL/IR research organizes less around abstract
theoretical debates and more around particular methods and concepts
that may be seen as hybrids of the main approaches. Increasingly, there is
conscious engagement across meta-theories, with a focus on mid-level
analysis of international legal and political developments using hybrid
theories and powerful methods to test those theories.

Part II of this volume is largely organized around these developments,
and newer heuristics and debates associated with them. This part high-
lights the distinction between making a commitment to an international
rule and compliance with it. Gaubatz (1996) introduces the “credible
commitment” concept (which suggests that a costly commitment by one
state may induce other states to behave differently from the way they
would otherwise behave) to the debate about treaty effects and suggests
that at least some treaty commitments by democracies may be more
credible than commitments by nondemocracies. Chayes and Chayes
(1993) present what has become known as the “managerial” theory of
treaty compliance, offering reasons that explain why states generally
comply with treaties. Downs, Rocke, and Barsoom (1996) offer a
skeptical counterpoint to Chayes and Chayes (1993) and others, arguing
that apparent state “compliance” frequently results from treaty provi-
sions that require little more than states would do in the absence of
treaties, and that in other cases compliance is usually explained by self-
interest or enforcement pressures from powerful states.
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Part III explores the “legalization” of international relations, which
was the topic of a widely read 1O special issue in 2000. The first contribu-
tion (Abbott et al. 2000) defines the concept of legalization. Keohane,
Moravcsik, and Slaughter (2000) argue that transnational adjudication
causes more expansive international law-making than interstate dispute
resolution. Goldstein and Martin (2000) offer reasons to be cautious
about concluding that legalization is normatively desirable. Finnemore
and Toope (2001) suggest that most of the work on “legalization” is
limited by its narrow definition and the associated ontological orienta-
tion, which prevents the concept from adequately accounting for the
reciprocal relationship between international law and social practice.

Part IV explores the relationship between international law and inter-
national norms. The first piece, by Robert Jackson (1987), argues that
competing definitions of sovereignty and statehood suggest that interna-
tional theory must accommodate morality and legality as autonomous
variables. Legro (1997) shows that some norms affect state behavior
more than others, and he identifies factors that influenced which norms
concerning the use of force mattered most in World War II. Zacher (2001)
suggests ideational and instrumental factors that influence the strength
of norms, examining the norm against coercive territorial revisionism.

Part V considers the growing literature on treaty design and dynamics.
Three of the selections (Lipson 1991, Smith 2000, and Koremenos 2001)
offer a rationalist explanation for a particular attribute of international
agreement design — why some international agreements are informal; why
the extent of legalism in dispute settlement mechanisms varies across
agreements; and why some agreements contain escape clauses or provide
for a short duration. Wendt (2001) offers a constructivist critique of the
rationalist approach to understanding treaty design, suggesting limits of
the approach. Diehl, Ku, and Zamora (2003) present a perspective
suggesting that international law can only be understood systemically
and dynamically, by considering how international law changes (or does
not change) as norms or other political factors change.

Part VI presents two competing views of the European Court of Justice
(ECJ), which is considered by many to be the world’s most legalized and
sophisticated international court. Slaughter [Burley] and Mattli (1993) is
a classic article, using neofunctionalist theory to argue how the authority
and independence of the ECJ have grown and how the court has played an
autonomous role in European integration. Garrett, Keleman, and Schulz
(1998) challenge this view, arguing that the EC]J is so constrained by
European politics that it should not be seen as a truly autonomous actor.
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Part VII presents some classic articles that use IL/IR theory to un-
derstand particular substantive areas of international law. This includes
articles that explore the extent to which international agreements
maintain peace after conflict (Fortna 2003), how powerful countries
use “invisible weighting” to influence outcomes under “consensus-based”
decision-making rules at the World Trade Organization (Steinberg 2002),
and why governments commit themselves to particular International
Monetary Fund rules and the conditions under which they comply with
those rules (Simmons 2000). Other selections consider the politics of
war crimes tribunals (Rudolph 20071), explain the surge of commitment
to human rights regimes in postwar Europe (Moravcsik 2000), identify
treaty features that favor compliance with the international oil pollu-
tion control regime (Mitchell 1994), and explore state behavior in the
“regime complex” of overlapping treaties governing plant genetic re-
sources (Raustiala and Victor 2004).

CONCLUSION

The scholarship linking international law and international relations
has developed significantly over the past three decades. International
Organization has published some of the most important research in this
area, and the articles reprinted here represent major theoretical and em-
pirical contributions. As a testament to this dynamic area of inquiry,
new research on IL/IR is now being published in a growing range of tra-
ditional law reviews and disciplinary journals. The articles reprinted
here were important milestones toward making IL/IR a central concern
of scholarly research in international affairs.

Beth A. Simmons Richard H. Steinberg
Cambridge, Massachusetts Los Angeles, California



Editors’ Note

In order to offer broad coverage of theories, approaches, and topics in this
volume, each contribution has been edited down to approximately two-
thirds of its originally published length. The authors of each contribution
actively supported this endeavor.

While citations within articles have been maintained, complete ref-
erences have been omitted from the book. However, a complete set of
references for each of the chapters in the book may be found at htep//:
www.cambridge.org/9780521861861.

The deletion of originally published text is signified in this book by the
insertion of asterisks. Where three asterisks appear within or at the end of
a paragraph, part of the originally published paragraph has been deleted.
Where three asterisks appear between paragraphs, one or more para-
graphs have been removed. A single asterisk marks where a footnote was
deleted. Text appearing within brackets signifies that those words have
been changed from the originally published article or added during the
editing process. Neither asterisks nor brackets appear in Chapter 4, which
was substantially revised from the original by one of its co-authors.
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PART 1

INTERNATIONAL REGIMES THEORY:
DOES LAW MATTER?






Structural Causes and Regime Consequences: Regimes
as Intervening Variables

Stephen D. Krasner

DEFINING REGIMES AND REGIME CHANGE

* %

Regimes can be defined as sets of implicit or explicit principles, norms,
rules, and decision-making procedures around which actors’ expectations
converge in a given area of international relations. Principles are beliefs of
fact, causation, and rectitude. Norms are standards of behavior defined
in terms of rights and obligations. Rules are specific prescriptions or
proscriptions for action. Decision-making procedures are prevailing prac-
tices for making and implementing collective choice.

This usage is consistent with other recent formulations. Keohane and
Nye, for instance, define regimes as “sets of governing arrangements” that
include “networks of rules, norms, and procedures that regularize be-
havior and control its effects.”” Haas argues that a regime encompasses
a mutually coherent set of procedures, rules, and norms.* Hedley Bull,
using a somewhat different terminology, refers to the importance of rules
and institutions in international society where rules refer to “general
imperative principles which require or authorize prescribed classes of
persons or groups to behave in prescribed ways.”? Institutions for Bull

" Robert O. Keohane and Joseph S. Nye, Power and Interdependence (Boston: Little,
Brown, 1977), p. 19.

* Ernst Haas, “Technological Self-Reliance for Latin America: The OAS Contribution,”
International Organization 34, 4 (Autumn 1980), p. §53.

3 Hedley Bull, The Anarchical Society: A Study of Order in World Politics (New York:
Columbia University Press, 1977), p. 54.
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help to secure adherence to rules by formulating, communicating, admin-
istering, enforcing, interpreting, legitimating, and adapting them.

Regimes must be understood as something more than temporary
arrangements that change with every shift in power or interests. Keohane
notes that a basic analytic distinction must be made between regimes and
agreements. Agreements are ad boc, often “one-shot,” arrangements. The
purpose of regimes is to facilitate agreements. *** As interest and power
change, behavior changes. Waltz’s conception of the balance of power, in
which states are driven by systemic pressures to repetitive balancing
behavior, is not a regime; Kaplan’s conception, in which equilibrium
requires commitment to rules that constrain immediate, short-term power
maximization (especially not destroying an essential actor), is a regime.*

Similarly, regime-governed behavior must not be based solely on short-
term calculations of interest. Since regimes encompass principles and
norms, the utility function that is being maximized must embody some
sense of general obligation. One such principle, reciprocity, is emphasized
in Jervis’s analysis of security regimes. When states accept reciprocity they
will sacrifice short-term interests with the expectation that other actors
will reciprocate in the future, even if they are not under a specific obli-
gation to do so. This formulation is similar to Fred Hirsch’s brilliant
discussion of friendship, in which he states: “Friendship contains an
element of direct mutual exchange and to this extent is akin to private
economic good. But it is often much more than that. Over time, the friend-
ship ‘transaction’ can be presumed, by its permanence, to be a net benefit
on both sides. At any moment of time, though, the exchange is very un-
likely to be reciprocally balanced.”’ It is the infusion of behavior with
principles and norms that distinguishes regime-governed activity in the
international system from more conventional activity, guided exclusively
by narrow calculations of interest.

A fundamental distinction must be made between principles and norms
on the one hand, and rules and procedures on the other. Principles and
norms provide the basic defining characteristics of a regime. There may
be many rules and decision-making procedures that are consistent with
the same principles and norms. Changes in rules and decision-making

* Kenneth Waltz, Theory of International Relations (Reading, Mass.: Addison-Wesley,
1979); Morton Kaplan, Systems and Process in International Politics (New York: Wiley,
1957), p- 23; Kaplan, Towards Professionalism in International Theory (New York: Free
Press, 1979), pp. 66—69, 73.

5 Fred Hirsch, The Social Limits to Growth (Cambridge: Harvard University Press, 1976),

p. 78.
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procedures are changes within regimes, provided that principles and
norms are unaltered. *** Changes in principles and norms are changes of
the regime itself. When norms and principles are abandoned, there is
either a change to a new regime or a disappearance of regimes from
a given issue-area. ***

Fundamental political arguments are more concerned with norms and
principles than with rules and procedures. Changes in the latter may be
interpreted in different ways. For instance, in the area of international
trade, recent revisions in the Articles of Agreement of the General
Agreement on Tariffs and Trade (GATTI) provide for special and differ-
ential treatment for less developed countries (LDCs). All industrialized
countries have instituted generalized systems of preferences for LDCs.
Such rules violate one of the basic norms of the liberal postwar order,
the most-favored-nation treatment of all parties. However, the industrial-
ized nations have treated these alterations in the rules as temporary
departures necessitated by the peculiar circumstances of poorer areas. At
American insistence the concept of graduation was formally introduced
into the GATT Articles after the Tokyo Round. Graduation holds that
as countries become more developed they will accept rules consistent
with liberal principles. Hence, Northern representatives have chosen to
interpret special and differential treatment of developing countries as
a change within the regime.

Speakers for the Third World, on the other hand, have argued that the
basic norms of the international economic order should be redistribution
and equity, not nondiscrimination and efficiency. They see the changes in
rules as changes of the regime because they identify these changes with
basic changes in principle. There is a fundamental difference between
viewing changes in rules as indications of change within the regime and
viewing these changes as indications of change between regimes. The
difference hinges on assessments of whether principles and norms have
changed as well. Such assessments are never easy because they cannot be
based on objective behavioral observations. “We know deviations from
regimes,” Ruggie avers, “not simply by acts that are undertaken, but by
the intentionality and acceptability attributed to those acts in the context
of an intersubjective framework of meaning.”®

Finally, it is necessary to distinguish the weakening of a regime from
changes within or between regimes. If the principles, norms, rules, and

¢ John Ruggie, “International Regimes, Transactions, and Change: Embedded Liberalism
in the Postwar Economic Order,” International Organization 36, 2 (Spring 1982), p. 380.
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decision-making procedures of a regime become less coberent, or if actual
practice is increasingly inconsistent with principles, norms, rules, and
procedures, then a regime has weakened. Special and differential treatment
for developing countries is an indication that the liberal regime has weak-
ened, even if it has not been replaced by something else. The use of diplo-
matic cover by spies, the bugging of embassies, the assassination of
diplomats by terrorists, and the failure to provide adequate local police
protection are all indications that the classic regime protecting foreign
envoys has weakened. However, the furtive nature of these activities
indicates that basic principles and norms are not being directly challenged.
In contrast, the seizure of American diplomats by groups sanctioned by the
Iranian government is a basic challenge to the regime itself. Iran violated
principles and norms, not just rules and procedures.”

In sum, change within a regime involves alterations of rules and
decision-making procedures, but not of norms or principles; change of a
regime involves alteration of norms and principles; and weakening of a
regime involves incoherence among the components of the regime or
inconsistency between the regime and related behavior.

DO REGIMES MATTER?

*** The first attempt to analyze regimes thus assumed the following set of
causal relationships (see Figure 1.1).

RELATED BEHAVIOR

BASIC CAUSAL VARIABLES —>» REGIMES ——>» AND OUTCOMES

FIGURE I.I

Regimes do not arise of their own accord. They are not regarded as
ends in themselves. Once in place they do affect related behavior and
outcomes. They are not merely epiphenomenal.

The independent impact of regimes is a central analytic issue. The
second causal arrow implies that regimes do matter. However, there is
no general agreement on this point, and three basic orientations can be
distinguished. The conventional structural views the regime concept [as]
useless, if not misleading. Modified structural suggests that regimes may
matter, but only under fairly restrictive conditions. And Grotian sees

7 Iran’s behavior may be rooted in an Islamic view of international relations that re-
jects the prevailing, European-derived regime. See Richard Rosecrance, “International
Theory Revisited,” International Organization 35, 4 (Autumn 1981) for a similar point.
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regimes as much more pervasive, as inherent attributes of any complex,
persistent pattern of human behavior.

*** The conventional view argues that regimes, if they can be said to
exist at all, have little or no impact. They are merely epiphenomenal. The
underlying causal schematic is one that sees a direct connection between
changes in basic causal factors (whether economic or political) and
changes in behavior and outcomes. Regimes are excluded completely, or
their impact on outcomes and related behavior is regarded as trivial.

*#** Structural orientations conceptualize a world of rational self-seeking
actors. The actors may be individuals, or firms, or groups, or classes, or
states. They function in a system or environment that is defined by their
own interests, power, and interaction. These orientations are resistant to
the contention that principles, norms, rules, and decision-making proce-
dures have a significant impact on outcomes and behavior.

Nowhere is this more evident than in the image of the market, the
reigning analytic conceptualization for economics, the most successful of
the social sciences. A market is characterized by impersonality between
buyers and sellers, specialization in buying and selling, and exchange
based upon prices set in terms of a common medium of exchange.® Max
Weber states that in the market “social actions are not determined by
orientation to any sort of norm which is held to be valid, nor do they rest
on custom, but entirely on the fact that the corresponding type of social
action is in the nature of the case best adapted to the normal interests of
the actors as they themselves are aware of them.”® The market is a world
of atomized, self-seeking egoistic individuals.

The market is a powerful metaphor for many arguments in the litera-
ture of political science, not least international relations. The recent work
of Kenneth Waltz exemplifies this orientation. For Waltz, the defining
characteristic of the international system is that its component parts
(states) are functionally similar and interact in an anarchic environment.
International systems are distinguished only by differing distributions of
relative capabilities among actors. States are assumed to act in their own
self-interest. At a minimum they “seek their own preservation and, at a
maximum, drive for universal domination.”"® They are constrained only
by their interaction with other states in the system. Behavior is, therefore,

8 Cyril Belshaw, Traditional Exchange and Modern Markets (Englewood Cliffs, N.J.:
Prentice-Hall, 1965), pp.8—9.

9 Max Weber, Economy and Society (Berkeley: University of California Press, 1977), p. 30.

'° Waltz, Theory of International Relations, p. 118.
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a function of the distribution of power among states and the position of
each particular state. When power distributions change, behavior will
also change. Regimes, for Waltz, can only be one small step removed from
the underlying power capabilities that sustain them."*

The second orientation to regimes is modified structural. *** Authors
start from a conventional structural realist perspective, a world of
sovereign states seeking to maximize their interest and power. ***

In a world of sovereign states the basic function of regimes is to
coordinate state behavior to achieve desired outcomes in particular issue-
areas.”” Such coordination is attractive under several circumstances. ***
If, as many have argued, there is a general movement toward a world of
complex interdependence, then the number of areas in which regimes can
matter is growing. However, regimes cannot be relevant for zero-sum
situations in which states act to maximize the difference between their
utilities and those of others. *** Pure power motivations preclude
regimes. Thus, the second orientation, modified structuralism, sees regimes
emerging and having a significant impact, but only under restrictive
conditions. It suggests that the first cut should be amended as in Figure 1.2.

b b RELATED BEHAVIOR
BASIC CAUSAL VARIABLES ——>» REGIMES ——>» AND OUTCOMES
a

FIGURE I.2

For most situations there is a direct link between basic causal variables
and related behavior (path a); but under circumstances that are not purely
conflictual, where individual decision making leads to suboptimal out-
comes, regimes may be significant (path b).*?

The third approach to regimes *** reflects a fundamentally different
view of international relations than the two structural arguments just
described. ***

" Ibid., especially chapters 5 and 6. This conventional structuralist view for the realist
school has its analog in Marxist analysis to studies that focus exclusively on technology
and economic structure.

Vinod K. Aggarwal emphasizes this point. See his “Hanging by a Thread: International
Regime Change in the Textile/Apparel System, 1950-1979,” Ph.D. diss., Stanford
University, 1981, chap. 1.

The modified structural arguments are based upon a realist analysis of international
relations. In the Marxist tradition this position has its analog in many structural Marxist
writings, which emphasize the importance of the state and ideology as institutions that
act to rationalize and legitimate fundamental economic structures.

12
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While the modified structural approach does not view the perfect
market as a regime, because action there is based purely upon individual
calculation without regard to the behavior of others, the third orientation
does regard the market as a regime. Patterns of behavior that persist over
extended periods are infused with normative significance. A market cannot
be sustained by calculations of self-interest alone. It must be, in Ruggie’s
terms, embedded in a broader social environment that nurtures and
sustains the conditions necessary for its functioning. Even the balance of
power, regarded by conventional structural realist analysts as a purely
conflictual situation, can be treated as a regime."* The causal schema
suggested by a Grotian orientation either closely parallels the first cut
shown in Figure 1.1, or can be depicted as in Figure 1.3.

/ REGIMES
BASIC CAUSAL VARIABLES l T
\A RELATED PATTERNED BEHAVIOR

FIGURE 1.3

Patterned behavior reflecting calculations of interest tends to lead to
the creation of regimes, and regimes reinforce patterned behavior. ***
States are (rarified) abstractions. Elites have transnational as well as
national ties. Sovereignty is a behavioral variable, not an analytic assump-
tion. The ability of states to control movements across their borders and to
maintain dominance over all aspects of the international system is lim-
ited. Security and state survival are not the only objectives. Force does not
occupy a singularly important place in international politics. Elites act
within a communications net, embodying rules, norms, and principles,
which transcends national boundaries.

This minimalist Grotian orientation has informed a number of theoret-
ical postulates developed during the postwar period. Functionalism saw the
possibility of eroding sovereignty through the multiplication of particular-
istic interests across national boundaries. Karl Deutsch’s 1957 study of
integration, with its emphasis on societal communication, made a distinction
between security communities and anarchy.”> Some authors associated

' Bull, The Anarchical Society, chap. 5.

'S See Arend Lijphart, “The Structure of the Theoretical Revolution in International
Relations,” International Studies Quarterly 18, 1 (March 1974), pp. 64-65, for the
development of this argument.
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with the concept of transnationalism have posited a web of interdepen-
dence that makes any emphasis on sovereignty analytically misleading and
normatively questionable. Keohane and Nye’s discussion of complex
interdependence rejects the assumptions of the primacy of force and issue
hierarchy assumed by a realist perspective.”® Ernst Haas points out that
what he calls organic theories — eco-environmentalism, eco-reformism, and
egalitarianism — deny conventional power-oriented assumptions.

*** The issue is not so much whether one accepts the possibility of
principles, norms, rules, and decision-making procedures affecting out-
comes and behavior, as what one’s basic assumption is about the normal
state of international affairs. Adherents of a Grotian perspective accept
regimes as a pervasive and significant phenomenon in the international
system. Adherents of a structural realist orientation see regimes as a
phenomenon whose presence cannot be assumed and whose existence
requires careful explanation. The two “standard cases” are fundamentally
different, and it is the definition of the standard case that identifies the basic
theoretical orientation. *** From a realist perspective, regimes are phe-
nomena that need to be explained; from a Grotian perspective, they are
data to be described.

In sum, conventional structural arguments do not take regimes seri-
ously: if basic causal variables change, regimes will also change. Regimes
have no independent impact on behavior. Modified structural arguments,
represented here by a number of adherents of a realist approach to inter-
national relations, see regimes as mattering only when independent deci-
sion making leads to undesired outcomes. Finally, Grotian perspectives
accept regimes as a fundamental part of all patterned human interaction,
including behavior in the international system.

EXPLANATIONS FOR REGIME DEVELOPMENT

1. Egoistic Self-Interest

The prevailing explanation for the existence of international regimes
is egoistic self-interest. By egoistic self-interest I refer to the desire to
maximize one’s own utility function where that function does not include
the utility of another party. The egoist is concerned with the behavior of

*¢ Keohane and Nye, Power and Interdependence, especially chap. 8.
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others only insofar as that behavior can affect the egoist’s utility. All con-
tractarian political theories from Hobbes to Rawls are based on egoistic
self-interest. In contrast, pure power seekers are interested in maximizing
the difference between their power capabilities and those of their opponent.

*** It is not so clear that coordination involves regimes. Coordination
may only require the construction of rules. If these rules are not informed
by any proximate principles or norms, they will not conform to the defini-
tion of regimes set forth earlier. ***

[The benefits provided by regimes are likely to outweigh the costs of
regime formation and maintenance when there is asymmetric information,
moral hazard, potential dishonesty, or high issue density. In addition, the
costs of forming regimes will be lower when there is a high level of formal
and informal communication among states, a condition more likely to be
found in open political systems operating under conditions of complex
interdependence. *** Hence calculations of egoistic self-interest emerge
as central elements in most of the [chapters] in this [book].

2. Political Power

The second major basic causal variable used to explain regime develop-
ment is political power. Two different orientations toward power can be
distinguished. The first is cosmopolitan and instrumental: power is used
to secure optimal outcomes for the system as a whole. In game-theoretic
terms power is used to promote joint maximization. It is power in the
service of the common good. The second approach is particularistic and
potentially consummatory. Power is used to enhance the values of speci-
fic actors within the system. These values may include increasing power
capabilities as well as promoting economic or other objectives. In game-
theoretic terms power is used to maximize individual payoffs. It is power
in the service of particular interests.

a. Power in the Service of the Common Good

The first position is represented by a long tradition in classical and
neoclassical economics associated with the provision of public goods.
The hidden hand was Adam Smith’s most compelling construct: the good
of all from the selfishness of each; there could be no more powerful defense
of egoism. But Smith recognized that it was necessary for the state to
provide certain collective goods. These included defense, the maintenance
of order, minimum levels of welfare, public works, the protection of infant



12 International Law and International Relations

industries, and standards for commodities."” Economists have pointed to the
importance of the state for establishing property rights and enforcing
contracts; that is, creating conditions that prevent predatory as opposed to
market behavior. The state must create institutions that equate public and
private rates of return.® Keynesian analysis gives the state a prominent role
in managing macroeconomic variables. For all of these arguments the
purpose of state action is to further general societal interests.

*

b. Power in the Service of Particular Interests

*** A game-theoretic analogy makes it easier to distinguish between two
important variants of the viewpoint of power in the service of particu-
lar interests. The first assumes that payoffs are fixed and that an actor’s
choice of strategy is autonomously determined solely by these payoffs. The
second assumes that power can be used to alter payoffs and influence
actor strategy.

The first approach closely follows the analysis that applies when purely
cosmopolitan objectives are at stake, except that political power is used to
maximize individual, not joint, payoffs. Under certain configurations of
interest, there is an incentive to create regimes and the provision of
these regimes is a function of the distribution of power. *** [Keohane has]
argued that hegemons play a critical role in supplying the collective goods
that are needed for regimes to function effectively.”® Hegemons provide

'7 There is a lively debate over precisely how much of a role Smith accords to the state. Some
(see for instance Albert Hirschman, The Passions and the Interests [Princeton: Princeton
University Press, 1977], pp. 103—104) maintain that Smith wanted to limit the folly of
government by having it do as little as possible. Others (see for instance Colin Holmes,
“Laissez-faire in Theory and Practice: Britain 1800-1875,” Journal of European
Economic History 5, 3 [1976], p. 673; and Carlos Diaz-Alejandro, “Delinking North
and South: Unshackled or Unhinged,” in Albert Fishlow et al., Rich and Poor Nations
in the World Economy [New York: McGraw-Hill, 1978], pp. 124—25) have taken the
intermediate position endorsed here. Others see Smith trying to establish conditions for
a moral society that must be based on individual choice, for which a materialistically
oriented, egoistically maintained economic system is only instrumental. See, for instance,
Leonard Billet, “The Just Economy: The Moral Basis of the Wealth of Nations,” Review
of Social Economy 34 (December 1974).

Jack Hirschleifer, “Economics from a Biological Viewpoint,” Journal of Law and
Economics 20 (April 1977); Weber, Economy and Society, pp. 336-37; Douglass C.
North and Robert Paul Thomas, The Rise of the Western World: A New Economic
History (Cambridge: Cambridge University Press, 1973), chap. 1.

Robert O. Keohane, “The Theory of Hegemonic Stability and Changes in International
Economic Regimes, 1967—77,” in Ole R. Holsti et al., Changes in the International
System (Boulder, Col.: Westview, 1980).

8
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these goods not because they are interested in the well-being of the system
as a whole, but because regimes enhance their own national values. ***

The theory of hegemonic leadership suggests that under conditions
of declining hegemony there will be a weakening of regimes. Without
leadership, principles, norms, rules, and decision-making procedures can-
not easily be upheld. No one actor will be willing to provide the collective
goods needed to make the regime work smoothly and effectively. *** On
the other hand, *** as hegemony declines there will be greater incentives
for collaboration because collective goods are no longer being provided
by the hegemon. The international system more closely resembles an
oligopoly than a perfect market. Actors are aware of how their behavior
affects others. When smaller states perceive that a hegemon is no longer
willing to offer a free ride, they are likely to become paying customers. ***

The second line of argument associated with power in the service of
specific interests investigates the possibility that powerful actors may be
able to alter the pay-offs that confront other actors or influence the strate-
gies they choose. Here power becomes a much more central concept — the
element of compulsion is close at hand. Weaker actors may not be able to
make autonomous choices. The values assigned to a particular cell may
be changed.

When a hegemonic state acts to influence the strategy of other actors,
the regime is held hostage to the persistence of the existing distribution of
power in the international system. If the hegemon’s relative capabilities
decline, the regime will collapse. *** For instance, the norms of the
colonial regime collapsed because the power of its supporter, the major
European states, eroded. This set of arguments about regime change and
hegemonic decline differs from the analysis emerging from a focus on the
provision of collective goods for either cosmopolitan or particularistic
reasons. Here a decline in power leads to a change in regime because the
hegemon is no longer able to control the payoff matrix or influence the
strategies of the weak, not because there is no actor to provide the col-
lective goods needed for efficient regime functioning.

3. Norms and Principles

To this point in the discussion, norms and principles have been treated as
endogenous: they are the critical defining characteristics of any given
regime. However, norms and principles that influence the regime in
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a particular issue-area but are not directly related to that issue-area can
also be regarded as explanations for the creation, persistence, and dis-
sipation of regimes. The most famous example of such a formulation is
Max Weber’s Protestant Ethic and the Spirit of Capitalism. Weber argues
that the rise of capitalism is intimately associated with the evolution of
a Calvinist religious doctrine that fosters hard work while enjoining
profligacy and uses worldly success as an indication of predestined fate.*®
Fred Hirsch has argued that without precapitalist values such as hard
work, self-sacrifice, loyalty, and honor, capitalist systems would fall
apart. Such values are critical constraints on self-interested calculations
that would too often lead to untrustworthy and dishonest behavior.**

Financing by various pariah groups around the world offers a clear
example of the way in which noneconomic norms have facilitated market
activity. For instance, bills of exchange were devised by Jewish bankers
during the late Middle Ages to avoid violence and extortion from the
nobility: safer to carry a piece of paper than to carry specie. However, the
piece of paper had to be honored by the recipient. This implied a high
level of trust and such trust was enhanced by conventions: established
practices were reinforced by the exclusionary nature of the group, which
facilitated surveillance and the application of sanctions. The importance of
conventions for the use of bills of exchange is reflected in the fact that they
were frequently used in the Mediterranean basin in the 16th century but
they were not used at the interface with the non-Mediterranean world in
Syria where, according to Braudel, “two mutually suspicious worlds met
face to face.” Here all dealings were in barter, or gold and silver.**

Discussion by other authors suggests that there is a hierarchy of regimes.
Diffuse principles and norms, such as hard work as a service to God,
condition behavior in specific issue-areas. In international relations, the
most important diffuse principle is sovereignty. Hedley Bull refers to

*® See David Laitin, “Religion, Political Culture, and the Weberian Tradition,” World
Politics 30, 4 (July 1978), especially pp. 5§68—69. For another discussion of noneconomic
values in the rise of capitalism see Hirschman, The Passions and the Interests.

*' Hirsch, The Social Limits to Growth, chap. 11. See also Michael Walzer, “The Future of
Intellectuals and the Rise of the New Class,” New York Review of Books 27 (20 March
1980).

** Fernand Braudel, The Mediterranean and the Mediterranean World in the Age of Philip
II (New York: Harper, 1975), p. 370. For the tie between bills of exchange and Jewish
bankers see Hirschman, The Passions and the Interests, p. 72, and Immanuel Wallerstein,
The Modern World-System (New York: Academic Press, 1974), p. 147.
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sovereignty as the constitutive principle of the present international
system. The concept of exclusive control within a delimited geographic
area and the untrammeled right to self-help internationally, which
emerged out of late medieval Europe, have come to pervade the modern
international system.*?

In this usage sovereignty is not an analytic assumption, it is a principle
that influences the behavior of actors. With a few exceptions, such as
Antarctica, Namibia, and the West Bank, sovereignty prevails. Those areas
where sovereignty is not applied are governed by vulnerable regimes or
lack regimes altogether. Sovereignty designates states as the only actors
with unlimited rights to act in the international system. Assertions by
other agencies are subject to challenge. If the constitutive principle of
sovereignty were altered, it is difficult to imagine that any other in-
ternational regime would remain unchanged.

4. Usage and Custom

The last two sets of causal variables affecting regime development are
usage and custom, and knowledge. Usage and custom will be discussed in
this section, knowledge in the next. Usage and custom, and knowledge, are
not treated in this [book] as exogenous variables capable of generating
a regime on their own. Rather, they supplement and reinforce pressures
associated with egoistic self-interest, political power, and diffuse values.
Usage refers to regular patterns of behavior based on actual practice;
custom, to long-standing practice.** *** Patterned behavior accompanied
by shared expectations is likely to become infused with normative
significance: actions based purely on instrumental calculations can come
to be regarded as rule-like or principled behavior. They assume legitimacy.
A great deal of western commercial law, in fact, developed out of custom
and usage initially generated by self-interest. Practices that began as ad hoc
private arrangements later became the basis for official commercial law.*’
*** Certain patterns of behavior are first adopted because they promote
individual utility. Once established, such practices are reinforced by the
growth of regimes. Most American drivers (outside New York City) would

*3 Bull, The Anarchical Society, pp. 8-9, 70.

*4 Weber, Economy and Society, p. 29.

*5 Leon E. Trakman, “The Evolution of the Law Merchant: Our Commercial Heritage,”
Part I, Journal of Maritime Law and Commerce 12, 1 (October 1980) and Part II, ibid.,
12, 2 (January 1981); Harold Berman and Colin Kaufman, “The Law of International
Commercial Transactions (Lex Mercatoria),” Harvard International Law Journal 19,
1 (Winter 1978).
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feel at least a twinge of discomfort at driving illegally through a red light
at an empty intersection. Behavior that was originally only a matter
of egoistic self-interest is now buttressed by widely shared norms. *** A
pattern of behavior initially established by economic coercion or force may
come to be regarded as legitimate by those on whom it has been imposed.
Usage leads to shared expectations, which become infused with principles
and norms.

5. Knowledge

The final variable used to explain the development of regimes is knowl-
edge. Like usage and custom, knowledge is usually treated as an inter-
vening, not an exogenous, variable. In an earlier study Ernst Haas, a
prominent exponent of the importance of knowledge, defined knowl-
edge as “the sum of technical information and of theories about that in-
formation which commands sufficient consensus at a given time among
interested actors to serve as a guide to public policy designed to achieve
some social goal.”*® In another essay Haas points to the potentialities
inherent in a stance of “cognitive evolutionism,” which emphasizes
sensitivity to the consequences of the generation of new knowledge.*”
Knowledge creates a basis for cooperation by illuminating complex
interconnections that were not previously understood. Knowledge can
not only enhance the prospects for convergent state behavior, it can also
transcend “prevailing lines of ideological cleavage.”*® It can provide
a common ground for both what Haas calls mechanical approaches (most
conventional social science theories) and organic approaches (egalitari-
anism and various environmentally-oriented arguments).

For knowledge to have an independent impact in the international
system, it must be widely accepted by policy makers. *** Without con-
sensus, knowledge can have little impact on regime development in a
world of sovereign states. If only some parties hold a particular set of
beliefs, their significance is completely mediated by the power of their
adherents.

26 Ernst Haas, “Why Collaborate? Issue-Linkage and International Regimes,” World
Politics 32, 3 (April 1980), pp. 367-68.

*7 |Ernst B. Haas, “Words Can Hurt You; Or, Who Said What to Whom about Regimes,
International Organization 36, 2 (Spring 1982).]

[*® Haas, “Why Collaborate?”, p. 368.]
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The two most prominent exogenous variables are egoistic self-interest,
usually economic, and political power. In addition, diffuse values and
norms such as sovereignty and private property may condition behavior
within specific issue-areas. Finally, usage and custom and knowledge may
contribute to the development of regimes.

CONCLUSION

*** The Grotian perspective *** sees regimes as a pervasive facet of social
interaction. It is catholic in its description of the underlying causes of
regimes. Interests, power, diffuse norms, customs, and knowledge may all
play a role in regime formation. These causal factors may be manifest
through the behavior of individuals, particular bureaucracies, and in-
ternational organizations, as well as states.

The structural realist orientation is *** more circumspect. The exem-
plar or standard case for the realist perspective does not include in-
ternational regimes. Regimes arise only under restrictive conditions
characterized by the failure of individual decision making to secure desired
outcomes. The basic causal variables that lead to the creation of regimes
are power and interest. The basic actors are states. ***

[Modified structural orientations] reject a narrow structural analysis
that posits a direct relationship between changes in basic causal variables
and related behavior and outcomes, and denies the utility of the regime
concept. *** However, the basic parametric constraints for these analyses
are identical with those applied by more conventional structural argu-
ments. The basic analytic assumptions are the same. Arguments that treat
regimes as intervening variables, and regard state interests and state power
as basic causal variables, fall unambiguously within the structural realist
paradigm. A more serious departure from structural reasoning occurs
when regimes are seen as autonomous variables independently affecting
not only related behavior and outcomes, but also the basic causal variables
that led to their creation in the first place. ***



The Demand for International Regimes

Robert O. Keohane

We study international regimes because we are interested in understand-
ing order in world politics. Conflict may be the rule; if so, institutionalized
patterns of cooperation are particularly in need of explanation. The theo-
retical analysis of international regimes begins with what is at least an
apparent anomaly from the standpoint of Realist theory: the existence of
many “sets of implicit or explicit principles, norms, rules, and decision-
making procedures around which actor expectations converge,” in a vari-
ety of areas of international relations.

This article constitutes an attempt to improve our understanding
of international order, and international cooperation, through an in-
terpretation of international regime formation that relies heavily on
rational-choice analysis in the utilitarian social contract tradition. I ex-
plore why self-interested actors in world politics should seek, under

The original idea for this paper germinated in discussions at a National Science Foundation-
sponsored conference on International Politics and International Economics held in
Minneapolis, Minnesota, in June 1978.

I am indebted to Robert Holt and Anne Krueger for organizing and to the NSF for funding
that meeting. Several knowledgeable friends, particularly Charles Kindleberger, Timothy J.
McKeown, James N. Rosse, and Laura Tyson, provided bibliographical suggestions that
helped me think about the issues discussed here. For written comments on earlier versions of
this article [ am especially grateful to Robert Bates, John Chubb, John Conybeare, Colin Day,
Alex Field, Albert Fishlow, Alexander George, Ernst B. Haas, Gerald Helleiner, Harold K.
Jacobson, Robert Jervis, Stephen D. Krasner, Helen Milner, Timothy J. McKeown, Robert C.
North, John Ruggie, Ken Shepsle, Arthur Stein, Susan Strange, Harrison Wagner, and David
Yoffie. I also benefited from discussions of earlier drafts at meetings held at Los Angeles in
October 1980 and at Palm Springs in February 1981, and from colloquia in Berkeley,
California, and Cambridge, Massachusetts.
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certain circumstances, to establish international regimes through mutual
agreement; and how we can account for fluctuations over time in the
number, extent, and strength of international regimes, on the basis of
rational calculation under varying circumstances.

Previous work on this subject in the rational-choice tradition has
emphasized the “theory of hegemonic stability”: that is, the view that
concentration of power in one dominant state facilitates the development of
strong regimes, and that fragmentation of power is associated with regime
collapse.” This theory, however, fails to explain lags between changes in
power structures and changes in international regimes; does not account
well for the differential durability of different institutions within a given
issue-area; and avoids addressing the question of why international regimes
seem so much more extensive now in world politics than during earlier
periods (such as the late 19th century) of supposed hegemonic leadership.*

The argument of this article seeks to correct some of these faults of the
hegemonic stability theory by incorporating it within a supply-demand
approach that borrows extensively from microeconomic theory. The the-
ory of hegemonic stability can be viewed as focusing only on the supply
of international regimes: according to the theory, the more concentrated
power is in an international system, the greater the supply of international
regimes at any level of demand.? But fluctuations in demand for in-
ternational regimes are not taken into account by the theory; thus it is
necessarily incomplete. This article focuses principally on the demand for
international regimes in order to provide the basis for a more compre-
hensive and balanced interpretation.

" See especially Robert O. Keohane, “The Theory of Hegemonic Stability and Changes in
International Economic Regimes, 1967-1977,” in Ole R. Holsti, Randolph Siverson, and
Alexander George, eds., Changes in the International System (Boulder: Westview, 1980);
and Linda Cahn, “National Power and International Regimes: The United States and
International Commodity Markets,” Ph.D. diss., Stanford University, 198o0.

Current research on the nineteenth century is beginning to question the assumption that
Britain was hegemonic in a meaningful sense. See Timothy J. McKeown, “Hegemony
Theory and Trade in the Nineteenth Century,” paper presented to the International
Studies Association convention, Philadelphia, 18—21 March 1981; and Arthur A. Stein,
“The Hegemon’s Dilemma: Great Britain, the United States, and the International
Economic Order,” paper presented to the American Political Science Association annual
meeting, New York, 3-6 September 1981.

The essential reason for this (discussed below) is that actors that are large relative to the
whole set of actors have greater incentives both to provide collective goods themselves
and to organize their provision, than do actors that are small relative to the whole set.
The classic discussion of this phenomenon appears in Mancur Olson Jr., The Logic of
Collective Action: Political Goods and the Theory of Groups (Cambridge: Harvard
University Press, 1965).
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Emphasizing the demand for international regimes focuses our atten-
tion on why we should want them in the first place, rather than taking their
desirability as a given. I do not assume that “demand” and “supply” can be
specified independently and operationalized as in microeconomics. The
same actors are likely to be the “demanders” and the “suppliers.” Further-
more, factors affecting the demand for international regimes are likely
simultaneously to affect their supply as well. Yet supply and demand
language allows us to make a distinction that is useful in distinguishing
phenomena that, in the first instance, affect the desire for regimes, on the one
hand, or the ease of supplying them, on the other. “Supply and demand”
should be seen in this analysis as a metaphor, rather than an attempt
artificially to separate, or to reify, different aspects of an interrelated process.*

*

I. SYSTEMIC CONSTRAINT-CHOICE ANALYSIS: VIRTUES
AND LIMITATIONS

The argument developed here is deliberately limited to the systemic level
of analysis. In a systemic theory, the actors’ characteristics are given by
assumption, rather than treated as variables; changes in outcomes are
explained not on the basis of variations in these actor characteristics,
but on the basis of changes in the attributes of the system itself. Micro-
economic theory, for instance, posits the existence of business firms,
with given utility functions, and attempts to explain their behavior on
the basis of environmental factors such as the competitiveness of markets.
It is therefore a systemic theory, unlike the so-called “behavioral theory of
the firm,” which examines the actors for internal variations that could
account for behavior not predicted by microeconomic theory.

A systemic focus permits a limitation of the number of variables that
need to be considered. In the initial steps of theory-building, this is a great
advantage: attempting to take into account at the outset factors at the
foreign policy as well as the systemic level would lead quickly to descriptive
complexity and theoretical anarchy. Beginning the analysis at the systemic
level establishes a baseline for future work. By seeing how well a simple
model accounts for behavior, we understand better the value of introduc-
ing more variables and greater complexity into the analysis. Without the
systemic microeconomic theory of the firm, for instance, it would not

4 T am indebted to Albert Fishlow for clarifying this point for me.
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have been clear what puzzles needed to be solved by an actor-oriented
behavioral theory.

This analysis follows the tradition of microeconomic theory by focusing
on constraints and incentives that affect the choices made by actors.” We
assume that, in general, actors in world politics tend to respond rationally
to constraints and incentives. Changes in the characteristics of the
international system will alter the opportunity costs to actors of various
courses of action, and will therefore lead to changes in behavior. In
particular, decisions about creating or joining international regimes will
be affected by system-level changes in this way; in this model the demand
for international regimes is a function of system characteristics.

This article therefore employs a form of rational-choice analysis, which
I prefer to term “constraint-choice” analysis to indicate that I do not make
some of the extreme assumptions often found in the relevant literature.
[ assume a prior context of power, expectations, values, and conventions;
I do not argue that rational-choice analysis can derive international
regimes from a “state of nature” through logic alone.® This paper also
eschews de-terministic claims, or the hubris of believing that a complete
explanation can be developed through resort to deductive models. To
believe this would commit one to a narrowly rationalistic form of analysis
in which expectations of gain provide both necessary and sufficient expla-
nations of behavior.” Such beliefs in the power of Benthamite calculation
have been undermined by the insufficiency of microeconomic theories of
the firm — despite their great value as initial approximations — as shown by
the work of organization theorists such as Simon, Cyert, and March.®

“©

Stimulating discussions of microeconomic theory can be found in Martin Shubik, “A
Curmudgeon’s Guide to Microeconomics,” Journal of Economic Literature 8 (1970):
405-434; and Spiro J. Latsis, “A Research Progrmme in Economics,” in Latsis, ed.,
Method and Appraisal in Economics (Cambridge: Cambridge University Press, 1976).

I am indebted to Alexander J. Field for making the importance of this point clear to
me. See his paper, “The Problem with Neoclassical Institutional Economics: A Critique
with Special Reference to the North/Thomas Model of Pre-1500 Europe,” Explorations
in Economic History 18 (April 1981).

Lance E. Davis and Douglass C. North adopt this strong form of rationalistic explana-
tion when they argue that “an institutional arrangement will be innovated if the ex-
pected net gains exceed the expected costs.” See their volume, Institutional Change and
American Economic Growth (Cambridge: Cambridge University Press, 1971).

Two of the classic works are James March and Herbert Simon, Organizations (New
York: Wiley, 1958); and Richard Cyert and James March, The Behavioral Theory of the
Firm (Englewood Cliffs, N.].: Prentice-Hall, 1963).
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Rational-choice theory is not advanced here as a magic key to unlock
the secrets of international regime change, much less as a comprehensive
way of interpreting reality. Nor do I employ it as a means of explaining
particular actions of specific actors. Rather, I use rational-choice theory to
develop models that help to explain trends or tendencies toward which
patterns of behavior tend to converge. That is, I seek to account for
typical, or modal, behavior. This analysis will not accurately predict the
decisions of all actors, or what will happen to all regimes; but it should
help to account for overall trends in the formation, growth, decay, and
dissolution of regimes. The deductive logic of this approach makes it pos-
sible to generate hypotheses about international regime change on an
a priori basis. In this article several such hypotheses will be suggested,
although their testing will have to await further specification. We shall
therefore be drawing on microeconomic theories and rational-choice ap-
proaches heuristically, to help us construct nontrivial hypotheses about
international regime change that can guide future research.

The use of rational-choice theory implies that we must view decisions
involving international regimes as in some meaningful sense voluntary.
Yet we know that world politics is a realm in which power is exercised
regularly and in which inequalities are great. How, then, can we analyze
international regimes with a voluntaristic mode of analysis?

My answer is to distinguish two aspects of the process by which
international regimes come into being: the imposition of constraints, and
decision making. Constraints are dictated not only by environmental
factors but also by powerful actors. Thus when we speak of an “imposed
regime,” we are speaking (in my terminology) of a regime agreed upon
within constraints that are mandated by powerful actors.” Any agreement
that results from bargaining will be affected by the opportunity costs of
alternatives faced by the various actors: that is, by which party has the
greater need for agreement with the other."® Relationships of power and
dependence in world politics will therefore be important determinants of
the characteristics of international regimes. Actor choices will be con-
strained in such a way that the preferences of more powerful actors will

»

? For a discussion of “spontaneous,
Young’s contribution to this volume.

*° For a lucid and original discussion based on this obvious but important point, see John
Harsanyi, “Measurement of Social Power, Opportunity Costs and the Theory of Two-
Person Bargaining Games,” Behavioral Science 7, 1 (1962): 67-80. See also Albert O.
Hirschman, National Power and the Structure of Foreign Trade (1945; Berkeley:
University of California Press, 1980), especially pp. 45-48.

negotiated,” and “imposed” regimes, see Oran
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be accorded greater weight. Thus in applying rational-choice theory to the
formation and maintenance of international regimes, we have to be con-
tinually sensitive to the structural context within which agreements are
made. Voluntary choice does not imply equality of situation or outcome.
We do not necessarily sacrifice realism when we analyze international
regimes as the products of voluntary agreements among independent
actors within the context of prior constraints. Constraint-choice analysis
effectively captures the nonhierarchical nature of world politics without
ignoring the role played by power and inequality. Within this analytical
framework, a systemic analysis that emphasizes constraints on choice
and effects of system characteristics on collective outcomes provides an
appropriate way to address the question of regime formation.
Constraint-choice analysis emphasizes that international regimes should
not be seen as quasi-governments — imperfect attempts to institutionalize
centralized authority relationships in world politics. Regimes are more
like contracts, when these involve actors with long-term objectives who
seek to structure their relationships in stable and mutually beneficial
ways.'" In some respects, regimes resemble the “quasi-agreements” that
Fellner discusses when analyzing the behavior of oligopolistic firms.™*
In both contracts and quasi-agreements, there may be specific rules
having to do with prices, quantities, delivery dates, and the like; for con-
tracts, some of these rules may be legally enforceable. The most impor-
tant functions of these arrangements, however, are not to preclude
further negotiations, but to establish stable mutual expectations about
others’ patterns of behavior and to develop working relationships that
will allow the parties to adapt their practices to new situations. Rules of
international regimes are frequently changed, bent, or broken to meet the
exigencies of the moment. They are rarely enforced automatically, and
they are not self-executing. Indeed, they are often matters for negotiation
and renegotiation; as Puchala has argued, “attempts to enforce EEC
regulations open political cleavages up and down the supranational-to-

»I3

local continuum and spark intense politicking along the cleavage lines.

' S. Todd Lowry, “Bargain and Contract Theory in Law and Economics,” in Warren J.
Samuels, ed., The Economy as a System of Power (New Brunswick, N.]J.: Transaction
Books, 1979), p. 276.

** William Fellner, Competition among the Few (New York: Knopf, 1949).

'3 Donald ]. Puchala, “Domestic Politics and Regional Harmonization in the European
Communities,” World Politics 27,4 (July 1975), p. 509.
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2. THE CONTEXT AND FUNCTIONS OF INTERNATIONAL REGIMES

Analysis of international regime formation within a constraint-choice
framework requires that one specify the nature of the context within
which actors make choices and the functions of the institutions whose
patterns of growth and decay are being explained. Two features of the
international context are particularly important: world politics lacks
authoritative governmental institutions, and is characterized by perva-
sive uncertainty. Within this setting, a major function of international
regimes is to facilitate the making of mutually beneficial agreements
among governments, so that the structural condition of anarchy does
not lead to a complete “war of all against all.”

The actors in our model operate within what Waltz has called a “self-
help system,” in which they cannot call on higher authority to resolve
difficulties or provide protection.'* Negative externalities are common:
states are forever impinging on one another’s interests. "> In the absence of
authoritative global institutions, these conflicts of interest produce
uncertainty and risk: possible future evils are often even more terrify-
ing than present ones. All too obvious with respect to matters of war
and peace, this is also characteristic of the international economic
environment.

Actors in world politics may seek to reduce conflicts of interest and
risk by coordinating their behavior. Yet coordination has many of the
characteristics of a public good, which leads us to expect that its pro-
duction will be too low."® That is, increased production of these goods,
which would yield net benefits, is not undertaken. This insight is the basis
of the major “supply-side” argument about international regimes, epito-
mized by the theory of hegemonic stability. According to this line of ar-
gument, hegemonic international systems should be characterized by
levels of public goods production higher than in fragmented systems; and,

4 Kenneth N. Waltz, Theory of International Politics (Reading, Mass.: Addison-Wesley,
1979).

Externalities exist whenever an acting unit does not bear all of the costs, or fails to reap
all of the benefits, that result from its behavior. See Davis and North, Institutional Change
and American Economic Growth, p. 16.

Olson, The Logic of Collection Action; Bruce M. Russett and John D. Sullivan,
“Collective Goods and International Organization,” with a comment by Mancur Olson
Jr., International Organization 25,4 (Autumn 1971); John Gerard Ruggie, “Collective
Goods and Future International Collaboration,” American Political Science Review 66,
3 (September 1972); Duncan Snidal, “Public Goods, Property Rights, and Political
Organization,” International Studies Quarterly 23,4 (December 1979), p. 544.
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if international regimes provide public goods, by stronger and more
extensive international regimes."”

This argument, important though it is, ignores what I have called the
“demand” side of the problem of international regimes: why should gov-
ernments desire to institute international regimes in the first place, and
how much will they be willing to contribute to maintain them? Addressing
these issues will help to correct some of the deficiencies of the theory of
hegemonic stability, which derive from its one-sidedness, and will contrib-
ute to a more comprehensive interpretation of international regime change.
The familiar context of world politics — its competitiveness, uncertainty,
and conflicts of interest — not only sets limits on the supply of international
regimes, but provides a basis for understanding why they are demanded.

Before we can understand why regimes are demanded, however, it is
necessary to establish what the functions of international regimes, from the
perspective of states, might be."®

At the most specific level, students of international cooperation are
interested in myriads of particular agreements made by governments: to
maintain their exchange rates within certain limits, to refrain from trade
discrimination, to reduce their imports of petroleum, or progressively to
reduce tariffs. These agreements are made despite the fact that, compared
to domestic political institutions, the institutions of world politics are
extremely weak: an authoritative legal framework is lacking and regu-
larized institutions for conducting transactions (such as markets backed
by state authority or binding procedures for making and enforcing con-
tracts) are often poorly developed.

'7 Keohane, “The Theory of Hegemonic Stability”; Charles P. Kindleberger, The World in
Depression, 1929-1939 (Berkeley: University of California Press, 1974); Mancur Olson
and Richard Zeckhauser, “An Economic Theory of Alliances,” Review of Economics
and Statistics 48,3 (August 1966), reprinted in Bruce M. Russett, ed., Economic Theories
of International Politics (Chicago: Markham, 1968). For a critical appraisal of work
placing emphasis on public goods as a rationale for forming international organizations,
see John A. C. Conybeare, “International Organizations and the Theory of Property
Rights,” International Organization 34,3 (Summer 1980), especially pp. 329-32.

My use of the word “functions” here is meant to designate consequences of a certain
pattern of activity, particularly in terms of the utility of the activity; it is not to be
interpreted as an explanation of the behavior in question, since there is no teleological
premise, or assumption that necessity is involved. Understanding the function of inter-
national regimes helps, however, to explain why actors have an incentive to create
them, and may therefore help to make behavior intelligible within a rational-choice mode
of analysis that emphasizes the role of incentives and constraints. For useful distinc-
tions on functionalism, see Ernest Nagel, The Structure of Scientific Explanation (New
York: Harcourt, Brace, 1961), especially “Functionalism and Social Science,” pp. 520-35.
I am grateful to Robert Packenham for this reference and discussions of this point.
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Investigation of the sources of specific agreements reveals that they
are not, in general, made on an ad hoc basis, nor do they follow a ran-
dom pattern. Instead, they are “nested” within more comprehensive agree-
ments, covering more issues. An agreement among the United States,
Japan, and the European Community in the Multilateral Trade Nego-
tiations to reduce a particular tariff is affected by the rules, norms,
principles, and procedures of the General Agreement on Tariffs and Trade
(GATT) - that is, by the trade regime. The trade regime, in turn, is nested
within a set of other arrangements — including those for monetary
relations, energy, foreign investment, aid to developing countries, and
other issues — that together constitute a complex and interlinked pattern
of relations among the advanced market-economy countries. These, in
turn, are related to military-security relations among the major states.™”

Within this multilayered system, a major function of international
regimes is to facilitate the making of specific agreements on matters of
substantive significance within the issue-area covered by the regime.
International regimes help to make governments’ expectations consistent
with one another. Regimes are developed in part because actors in world
politics believe that with such arrangements they will be able to make
mutually beneficial agreements that would otherwise be difficult or im-
possible to attain. In other words, regimes are valuable to governments
where, in their absence, certain mutually beneficial agreements would be
impossible to consummate. In such situations, ad hoc joint action would
be inferior to results of negotiation within a regime context.

Yet this characterization of regimes immediately suggests an expla-
natory puzzle. Why should it be worthwhile to construct regimes (them-
selves requiring agreement) in order to make specific agreements within
the regime frameworks? Why is it not more efficient simply to avoid the
regime stage and make the agreements on an ad bhoc basis? In short, why
is there any demand for international regimes apart from a demand for
international agreements on particular questions?

An answer to this question is suggested by theories of “market fail-
ure” in economics. Market failure refers to situations in which the out-
comes of market-mediated interaction are suboptimal (given the utility
functions of actors and the resources at their disposal). Agreements that

" Vinod Aggarwal has developed the concept of “nesting” in his work on international
regimes in textiles since World War II. T am indebted to him for this idea, which has been
elaborated in his “Hanging by a Thread: International Regime Change in the Textile/
Apparel System, 1950-1979,” Ph.D. diss., Stanford University, 1981.
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would be beneficial to all parties are not made. In situations of market
failure, economic activities uncoordinated by hierarchical authority
lead to inefficient results, rather than to the efficient outcomes expected
under conditions of perfect competition. In the theory of market fail-
ure, the problems are attributed not to inadequacies of the actors them-
selves (who are presumed to be rational utility-maximizers) but rather to
the structure of the system and the institutions, or lack thereof, that
characterize it.*® Specific attributes of the system impose transactions
costs (including information costs) that create barriers to effective co-
operation among the actors. Thus institutional defects are responsible
for failures of coordination. To correct these defects, conscious institu-
tional innovation may be necessary, although a good economist will
always compare the costs of institutional innovation with the costs of
market failure before recommending tampering with the market.

Like imperfect markets, world politics is characterized by institu-
tional deficiencies that inhibit mutually advantageous coordination. Some
of the deficiencies revolve around problems of transactions costs and un-
certainty that have been cogently analyzed by students of market failure.
Theories of market failure specify types of institutional imperfections
that may inhibit agreement; international regimes may be interpreted as
helping to correct similar institutional defects in world politics. Insofar
as regimes are established through voluntary agreement among a num-
ber of states, we can interpret them, at least in part, as devices to over-
come the barriers to more efficient coordination identified by theories of
market failure.**

*© Of particular value for understanding market failure is Kenneth J. Arrow, Essays in the
Theory of Risk-Bearing (New York: North Holland/American Elsevier, 1974).

Helen Milner suggested to me that international regimes were in this respect like credit
markets, and that the history of the development of credit markets could be informative
for students of international regimes. The analogy seems to hold. Richard Ehrenberg
reports that the development of credit arrangements in medieval European Bourses
reduced transaction costs (since money did not need to be transported in the form of
specie) and provided high-quality information in the form of merchants’ newsletters and
exchanges of information at fairs: “during the Middle Ages the best information as to the
course of events in the world was regularly to be obtained in the fairs and the Bourses”
(p. 317). The Bourses also provided credit ratings, which provided information but
also served as a crude substitute for effective systems of legal liability. Although the
descriptions of credit market development in works such as that by Ehrenberg are
fascinating, I have not been able to find a historically-grounded theory of these events. See
Richard Ehrenberg, Capital and Finance in the Age of the Renaissance: A Study of the
Fuggers and Their Connections, translated from the German by H. M. Lucas (New York:
Harcourt, Brace, no date), especially chap. 3 (pp. 307-333).
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The analysis that follows is based on two theoretical assumptions.
First, the actors whose behavior we analyze act, in general, as rational
utility-maximizers in that they display consistent tendencies to adjust to
external changes in ways that are calculated to increase the expected
value of outcomes to them. Second, the international regimes with
which we are concerned are devices to facilitate the making of agreements
among these actors. From these assumptions it follows that the demand
for international regimes at any given price will vary directly with the
desirability of agreements to states and with the ability of international
regimes actually to facilitate the making of such agreements. The condi-
tion for the theory’s operation (that is, for regimes to be formed) is that
sufficient complementary or common interests exist so that agreements
benefiting all essential regime members can be made.

The value of theories of market failure for this analysis rests on the
fact that they allow us to identify more precisely barriers to agreements.
They therefore suggest insights into how international regimes help to
reduce those barriers, and they provide richer interpretations of previ-
ously observed, but unexplained, phenomena associated with inter-
national regimes and international policy coordination. In addition,
concepts of market failure help to explain the strength and extent of inter-
national regimes by identifying characteristics of international systems,
or of international regimes themselves, that affect the demand for such
regimes and therefore, given a supply schedule, their quantity. Insights
from the market-failure literature therefore take us beyond the trivial cost-
benefit or supply-demand propositions with which we began, to hypoth-
eses about relationships that are less familiar.

The emphasis on efficiency in the market-failure literature is consistent
with our constraint-choice analysis of the decision-making processes
leading to the formation and maintenance of international regimes. Each
actor must be as well or better off with the regime than without it — given
the prior structure of constraints. This does not imply, of course, that the
whole process leading to the formation of a new international regime will
yield overall welfare benefits. Outsiders may suffer; indeed, some interna-
tional regimes (such as alliances or cartel-type regimes) are specifically de-
signed to impose costs on them. These costs to outsiders may well outweigh
the benefits to members. In addition, powerful actors may manipulate
constraints prior to the formation of a new regime. In that case, although
the regime per se may achieve overall welfare improvements compared to
the immediately preceding situation, the results of the joint process may
be inferior to those that existed before the constraints were imposed.
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3. ELEMENTS OF A THEORY OF THE DEMAND
FOR INTERNATIONAL REGIMES

We are now in a position to address our central puzzle — why is there any
demand for international regimes? — and to outline a theory to explain
why this demand exists. First, it is necessary to use our distinction be-
tween “agreements” and “regimes” to pose the issue precisely: given a
certain level of demand for international agreements, what will affect
the demand for international regimes? The Coase theorem, from the
market-failure literature, will then be used to develop a list of conditions
under which international regimes are of potential value for facilitating
agreements in world politics. This typological analysis turns our atten-
tion toward two central problems, transactions cost and informational
imperfections. Questions of information, involving uncertainty and
risk, will receive particular attention, since their exploration has rich im-
plications for interpretation and future research.

The Demand for Agreements and the Demand for Regimes

It is crucial to distinguish clearly between international regimes, on
the one hand, and mere ad hoc substantive agreements, on the other.
Regimes, as argued above, facilitate the making of substantive agree-
ments by providing a framework of rules, norms, principles, and pro-
cedures for negotiation. A theory of international regimes must explain
why these intermediate arrangements are necessary.

In our analysis, the demand for agreements will be regarded as exog-
enous. It may be influenced by many factors, particularly by the percep-
tions that leaders of governments have about their interests in agreement
or nonagreement. These perceptions will, in turn, be influenced by do-
mestic politics, ideology, and other factors not encompassed by a sys-
temic, constraint-choice approach. In the United States, “internationalists”
have been attracted to international agreements and international or-
ganizations as useful devices for implementing American foreign policy;
“isolationists” and “nationalists” have not. Clearly, such differences can-
not be accounted for by our theory. We therefore assume a given desire
for agreements and ask: under these conditions, what will be the demand
for international regimes?

Under certain circumstances defining the demand and supply of agree-
ments, there will be no need for regimes and we should expect none to
form. This will be the situation in two extreme cases, where demand for
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agreements is nil and where the supply of agreements is infinitely elastic
and free (so that all conceivable agreements can be made costlessly). But
where the demand for agreements is positive at some level of feasible cost,
and the supply of agreements is not infinitely elastic and free, there may be
a demand for international regimes if they actually make possible agree-
ments yielding net benefits that would not be possible on an ad hoc basis.
In such a situation regimes can be regarded as “efficient.” We can now
ask: under what specific conditions will international regimes be efficient?

One way to address this question is to pose its converse. To ask about
the conditions under which international regimes will be worthless en-
ables us to draw on work in social choice, particularly by Ronald Coase.
Coase was able to show that the presence of externalities alone does not
necessarily prevent Pareto-optimal coordination among independent
actors: under certain conditions, bargaining among these actors could
lead to Pareto-optimal solutions. The key conditions isolated by Coase
were (a) a legal framework establishing liability for actions, presumably
supported by governmental authority; (b) perfect information; and (c)
zero transactions costs (including organization costs and costs of mak-
ing side-payments).** If all these conditions were met in world politics,
ad hoc agreements would be costless and regimes unnecessary. At least
one of them must not be fulfilled if international regimes are to be of
value, as facilitators of agreement, to independent utility-maximizing
actors in world politics. Inverting the Coase theorem provides us, there-
fore, with a list of conditions, at least one of which must apply if regimes
are to be of value in facilitating agreements among governments:*3

(a) lack of a clear legal framework establishing liability for actions;

** Ronald Coase, “The Problem of Social Cost,” Journal of Law and Economics 3 (October
1960). For a discussion, see James Buchanan and Gordon Tullock, The Calculus of
Consent: Logical Foundations of Constitutional Democracy (Ann Arbor: University of
Michigan Press, 1962), p. 186.

If we were to drop the assumption that actors are strictly self-interested utility-
maximizers, regimes could be important in another way: they would help to develop
noms that are internalized by actors as part of their own utility functions. This is
important in real-world political-economic systems, as works by Schumpeter, Polanyi,
and Hirsch on the moral underpinnings of a market system indicate. It is likely to be
important in many international systems as well. But it is outside the scope of the
analytical approach taken in this article — which is designed to illuminate some issues, but
not to provide a comprehensive account of international regime change. See Joseph
Schumpeter, Capitalism, Socialism, and Democracy (New York: Harper & Row, 1942),
especially Part I, “Can Capitalism Survive?”; Kari Polanyi, The Great Transformation:
The Political and Economic Origins of Our Time (1944; Boston: Beacon Press, 1957);
and Fred Hirsch, Social Limits to Growth (Cambridge: Harvard University Press, 1976).
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(b) information imperfections (information is costly);
(c) positive transactions costs.*

In world politics, of course, all of these conditions are met all of the
time: world government does not exist; information is extremely costly
and often impossible to obtain; transactions costs, including costs of or-
ganization and side-payments, are often very high. Yet the Coase theorem
is useful not merely as a way of categorizing these familiar problems, but
because it suggests how international regimes can improve actors’ abil-
ities to make mutually beneficial agreements. Regimes can make agree-
ment easier if they provide frameworks for establishing legal liability
(even if these are not perfect); improve the quantity and quality of in-
formation available to actors; or reduce other transactions costs, such as
costs of organization or of making side-payments. This typology allows
us to specify regime functions — as devices to make agreements possible —
more precisely, and therefore to understand demand for international
regimes. Insofar as international regimes can correct institutional defects
in world politics along any of these three dimensions (liability, infor-
mation, transactions costs), they may become efficient devices for the
achievement of state purposes.

Regimes do not establish binding and enforceable legal liabilities in
any strict or ultimately reliable sense, although the lack of a hierarchi-
cal structure does not prevent the development of bits and pieces of
law.*> Regimes are much more important in providing established ne-
gotiating frameworks (reducing transactions costs) and in helping to
coordinate actor expectations (improving the quality and quantity of
information available to states). An explanation of these two functions
of international regimes, with the help of microeconomic analysis, will
lead to hypotheses about how the demand for international re-
gimes should be expected to vary with changes in the nature of the
international system (in the case of transactions costs) and about ef-
fects of characteristics of the international regime itself (in the case of
information).

** Information costs could be considered under the category of transaction costs, but
they are so important that I categorize them separately in order to give them special
attention.

*5 For a discussion of “the varieties of international law,” see Louis Henkin, How Nations
Behave: Law and Foreign Policy, 2d ed. (New York: Columbia University Press for the
Council on Foreign Relations, 1979), pp. 13-22.
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International Regimes and Transactions Costs

Neither international agreements nor international regimes are created
spontaneously. Political entrepreneurs must exist who see a potential
profit in organizing collaboration. For entrepreneurship to develop, not
only must there be a potential social gain to be derived from the forma-
tion of an international arrangement, but the entrepreneur (usually, in
world politics, a government) must expect to be able to gain more itself
from the regime than it invests in organizing the activity. Thus organiza-
tional costs to the entrepreneur must be lower than the net discounted
value of the benefits that the entrepreneur expects to capture for itself.*®
As a result, international cooperation that would have a positive social
payoff may not be initiated unless a potential entrepreneur would profit
sufficiently. This leads us back into questions of supply and the theory
of hegemonic stability, since such a situation is most likely to exist
where no potential entrepreneur is large relative to the whole set of
potential beneficiaries, and where “free riders” cannot be prevented
from benefiting from cooperation without paying proportionately.

Our attention here, however, is on the demand side: we focus on
the efficiency of constructing international regimes, as opposed simply
to making ad hoc agreements. We only expect regimes to develop
where the costs of making ad hoc agreements on particular substantive
matters are higher than the sum of the costs of making such agree-
ments within a regime framework and the costs of establishing that
framework.

With respect to transactions costs, where do we expect these conditions
to be met? To answer this question, it is useful to introduce the concept of
issue density to refer to the number and importance of issues arising
within a given policy space. The denser the policy space, the more highly
interdependent are the different issues, and therefore the agreements
made about them. Where issue density is low, ad hoc agreements are quite
likely to be adequate: different agreements will not impinge on one
another significantly, and there will be few economies of scale associated
with establishing international regimes (each of which would encompass
only one or a few agreements). Where issue density is high, on the other
hand, one substantive objective may well impinge on another and re-
gimes will achieve economies of scale, for instance in establishing

¢ Davis and North, Institutional Change and American Economic Growth, especially
pp. 51-57.
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negotiating procedures that are applicable to a variety of potential agree-
ments within similar substantive areas of activity.>”

Furthermore, in dense policy spaces, complex linkages will develop
among substantive issues. Reducing industrial tariffs without damaging
one’s own economy may depend on agricultural tariff reductions from
others; obtaining passage through straits for one’s own warships may
depend on wider decisions taken about territorial waters; the sale of food
to one country may be more or less advantageous depending on other
food-supply contracts being made at the same time. As linkages such as
these develop, the organizational costs involved in reconciling distinct
objectives will rise and demands for overall frameworks of rules, norms,
principles, and procedures to cover certain clusters of issues — that is, for
international regimes — will increase.

International regimes therefore seem often to facilitate side-payments
among actors within issue-areas covered by comprehensive regimes,
since they bring together negotiators to consider a whole complex of is-
sues. Side-payments in general are difficult in world politics and raise
serious issues of transaction costs: in the absence of a price system for
the exchange of favors, these institutional imperfections will hinder co-
operation.*® International regimes may provide a partial corrective.*
The well-known literature on “spillover” in bargaining, relating to the
European Community and other integration schemes, can also be in-
terpreted as being concerned with side-payments. In this literature,

*7 The concept of issue density bears some relationship to Herbert Simon’s notion of
“decomposability,” in The Sciences of the Artificial (Cambridge: MIT Press, 1969). In
both cases, problems that can be conceived of as separate are closely linked to one
another functionally, so that it is difficult to affect one without also affecting others.
Issue density is difficult to operationalize, since the universe (the “issue-area” or “policy
space”) whose area forms the denominator of the term cannot easily be specified
precisely. But given a certain definition of the issue-area, it is possible to trace the
increasing density of issues within it over time. See, for example, Robert O. Keohane
and Joseph S. Nye, Power and Interdependence: World Politics in Transition (Boston:
Little, Brown, 1977), chap. 4.

On questions of linkage, see Arthur A. Stein, “The Politics of Linkage,” World Politics
33, I (October 1980): 62—-81; Kenneth Oye, “The Domain of Choice,” in Oye et al., Eagle
Entangled: U.S. Foreign Policy in a Complex World (New York: Longmans, 1979),
pp- 3-33; and Robert D. Tollison and Thomas D. Willett, “An Economic Theory of
Mutually Advantageous Issue Linkage in International Negotiations,” International
Organization 33, 4 (Autumn 1979).

GATT negotiations and deliberations on the international monetary system have been
characterized by extensive bargaining over side-payments and complex politics of issue-
linkage. For a discussion see Nicholas Hutton, “The Salience of Linkage in International
Economic Negotiations,” Journal of Common Market Studies 13, 1-2 (1975): 136—60.
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expectations that an integration arrangement can be expanded to new
issue-areas permit the broadening of potential side-payments, thus
facilitating agreement.>°

It should be noted, however, that regimes may make it more difficult to
link issues that are clustered separately. Governments tend to organize
themselves consistently with how issues are treated internationally, as
well as vice versa; issues considered by different regimes are often dealt
with by different bureaucracies at home. Linkages and side-payments
become difficult under these conditions, since they always involve losses
as well as gains. Organizational subunits that would lose, on issues that
matter to them, from a proposed side-payment are unlikely to support
it on the basis of another agency’s claim that it is in the national inter-
est. Insofar as the dividing lines between international regimes place
related issues in different jurisdictions, they may well make side-payments
and linkages between these issues less feasible.

The crucial point about regimes to be derived from this discussion of
transactions costs can be stated succinctly: the optimal size of a regime
will increase if there are increasing rather than diminishing returns to
regime-scale (reflecting the high costs of making separate agreements in
a dense policy space), or if the marginal costs of organization decline as
regime size grows. The point about increasing returns suggests an anal-
ogy with the theory of imperfect competition among firms. As Samuelson
notes, “increasing returns is the prime case of deviations from perfect
competition.”?" In world politics, increasing returns to scale lead to
more extensive international regimes.

The research hypothesis to be derived from this analysis is that in-
creased issue density will lead to greater demand for international re-
gimes and to more extensive regimes. Since greater issue density is likely
to be a feature of situations of high interdependence, this forges a link
between interdependence and international regimes: increases in the for-
mer can be expected to lead to increases in demand for the latter.*

3° Ernst B. Haas, The Uniting of Europe (Stanford: Stanford University Press, 1958).

3t Paul A. Samuelson, “The Monopolistic Competition Revolution,” in R. E. Kuenne, ed.,
Monopolistic Competition Theory (New York: Wiley, 1967), p. 117.

3% Increases in issue density could make it more difficult to supply regimes; the costs of
providing regimes could grow, for instance, as a result of multiple linkages across issues.
The 1970s Law of the Sea negotiations illustrate this problem. As a result, it will not
necessarily be the case that increases in interdependence will lead to increases in the
number, extensiveness, and strength of international regimes.



The Demand for International Regimes 35

The Demand for Specific Information

The problems of organization costs discussed earlier arise even in situations
where actors have entirely consistent interests (pure coordination games
with stable equilibria). In such situations, however, severe information
problems are not embedded in the structure of relationships, since actors
have incentives to reveal information and their own preferences fully to
one another. In these games the problem is to reach some agreement
point; but it may not matter much which of several is chosen.?? Conven-
tions are important and ingenuity may be required, but serious systemic im-
pediments to the acquisition and exchange of information are lacking.?#

The norm of generalized commitment can be seen as a device for cop-
ing with the conflictual implications of uncertainty by imposing favorable
assumptions about others’ future behavior. The norm of generalized
commitment requires that one accept the veil of ignorance but act as if
one will benefit from others’ behavior in the future if one behaves now in
a regime-supporting way. Thus it creates a coordination game by ruling
out potentially antagonistic calculations.

Yet in many situations in world politics, specific and calculable con-
flicts of interest exist among the actors. In such situations, they all have
an interest in agreement (the situation is not zero-sum), but they prefer
different types of agreement or different patterns of behavior (e.g., one
may prefer to cheat without the other being allowed to do so). As Stein
points out in this volume, these situations are characterized typically by
unstable equilibria. Without enforcement, actors have incentives to devi-
ate from the agreement point:

[Each] actor requires assurances that the other will also eschew its rational choice
[and will not cheat, and] such collaboration requires a degree of formalization.
The regime must specify what constitutes cooperation and what constitutes
cheating.??

In such situations of strategic interaction, as in oligopolistic com-
petition and world politics, systemic constraint-choice theory yields no

33 The classic discussion is in Thomas C. Schelling, The Strategy of Conflict (1960;
Cambridge: Harvard University Press, 1980), chap. 4, “Toward a Theory of Interdepen-
dent Decision.” See also Schelling, Micromotives and Macrobehavior (New York:
Norton, 1978).

34 For an interesting discussion of regimes in these terms, see the paper in this volume by
Oran R. Young. On conventions, see David K. Lewis, Convention: A Philosophical Study
(Cambridge: Cambridge University Press, 1969).

35 Arthur A. Stein, article in this volume, p. 312.
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determinate results or stable equilibria. Indeed, discussions of “black-
mailing” or games such as “prisoners’ dilemma” indicate that, under
certain conditions, suboptimal equilibria are quite likely to appear. Game
theory, as Simon has commented, only illustrates the severity of the
problem; it does not solve it.>®

Under these circumstances, power factors are important. They are
particularly relevant to the supply of international regimes: regimes
involving enforcement can only be supplied if there is authority backed
by coercive resources. As we have seen, regimes themselves do not possess
such resources. For the means necessary to uphold sanctions, one has to
look to the states belonging to the regime.

Yet even under conditions of strategic interaction and unstable equi-
libria, regimes may be of value to actors by providing information. Since
high-quality information reduces uncertainty, we can expect that there
will be a demand for international regimes that provide such information.

Firms that consider relying on the behavior of other firms within a
context of strategic interaction — for instance, in oligopolistic competition —
face similar information problems. They also do not understand reality
fully. Students of market failure have pointed out that risk-averse firms
will make fewer and less far-reaching agreements than they would
under conditions of perfect information. Indeed, they will eschew agree-
ments that would produce mutual benefits. Three specific problems facing
firms in such a context are also serious for governments in world politics
and give rise to demands for international regimes to ameliorate them.

(1) Asymmetric information. Some actors may have more information
about a situation than others. Expecting that the resulting bargains would
be unfair, “outsiders” may therefore be reluctant to make agreements with
“insiders.”?” One aspect of this in the microeconomic literature is “quality
uncertainty,” in which a buyer is uncertain about the real value of goods
being offered. In such a situation (typified by the market for used cars
when sellers are seen as unscrupulous), no exchange may take place despite
the fact that with perfect information, there would be extensive trading.>®

3¢ Herbert Simon, “From Substantive to Procedural Rationality,” in Latsis, ed., Method and
Appraisal in Economics; Spiro J. Latsis, “A Research Programme in Economics,” in ibid.;
and on blackmailing, Oye, “The Domain of Choice.”

37 Oliver E. Williamson, Markets and Hierarchies: Analysis and Anti-Trust Implications
(New York: Free Press, 1975).

3% George A. Ackerlof, “The Market for ‘Lemons’: Qualitative Uncertainty and the Market
Mechanism,” Quarterly Journal of Economics 84, 3 (August 1970).
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(2) Moral hazard. Agreements may alter incentives in such a way as to
encourage less cooperative behavior. Insurance companies face this prob-
lem of “moral hazard.” Property insurance, for instance, may make people
less careful with their property and therefore increase the risk of loss.?’

(3) Deception and irresponsibility. Some actors may be dishonest, and
enter into agreements that they have no intention of fulfilling. Others may
be “irresponsible,” and make commitments that they are unlikely to be
able to carry out. Governments or firms may enter into agreements that
they intend to keep, assuming that the environment will continue to be
benign; if adversity sets in, they may be unable to keep their commit-
ments. Banks regularly face this problem, leading them to devise stan-
dards of “creditworthiness.” Large governments trying to gain adherents
to international agreements may face similar difficulties: countries that
are enthusiastic about cooperation are likely to be those that expect to
gain more, proportionately, than they contribute. This is analogous to
problems of self-selection in the market-failure literature. For instance, if
rates are not properly adjusted, people with high risks of heart attack
will seek life insurance more avidly than those with longer life expectan-
cies; people who purchased “lemons” will tend to sell them earlier on
the used-car market than people with “creampuffs.”#°
politics, self-selection means that for certain types of activities — for ex-
ample, sharing research and development information — weak states (with
much to gain but little to give) may have greater incentives to partici-
pate than strong ones. But without the strong states, the enterprise as a
whole will fail. From the perspective of the outside observer, irresponsi-
bility is an aspect of the problem of public goods and free-riding;*"* but
from the standpoint of the actor trying to determine whether to rely on a
potentially irresponsible partner, it is a problem of uncertainty and risk.
Either way, information costs may prevent mutually beneficial agree-
ment, and the presence of these costs will provide incentives to states to
demand international regimes (either new regimes or the maintenance
of existing ones) that will ameliorate problems of uncertainty and risk.

In international

39 Arrow, Essays in the Theory of Risk-Bearing.

4° Ackerlof, “The Market for ‘Lemons’ ”; Arrow, Essays in the Theory of Risk-Bearing.

4! For an analysis along these lines, see Davis B. Bobrow and Robert T. Kudrle, “Energy
R&D: In Tepid Pursuit of Collective Goods,” International Organization 33, 2

(Spring 1979): 149-76.
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4. CONCLUSIONS

The argument of this paper can be summarized under [five] headings.
First, international regimes can be interpreted, in part, as devices to
facilitate the making of substantive agreements in world politics, partic-
ularly among states. Regimes facilitate agreements by providing rules,
norms, principles, and procedures that help actors to overcome barriers
to agreement identified by economic theories of market failure. That is,
regimes make it easier for actors to realize their interests collectively.

Second, public goods problems affect the supply of international re-
gimes, as the “theory of hegemonic stability” suggests. But they also
give rise to demand for international regimes, which can ameliorate prob-
lems of transactions costs and information imperfections that hinder ef-
fective decentralized responses to problems of providing public goods.

Third, two major research hypotheses are suggested by the demand-side
analysis of this article.

(a) Increased issue density will lead to increased demand for interna-
tional regimes.

(b) The demand for international regimes will be in part a function of
the effectiveness of the regimes themselves in developing norms of
generalized commitment and in providing high-quality information
to policymakers.

Fourth, our analysis helps us to interpret certain otherwise puzzling
phenomena, since our constraint-choice approach allows us to see how
demands for such behavior would be generated. We can better understand
transgovernmental relations, as well as the lags observed between struc-
tural change and regime change in general, and between the decline of the
United States’ hegemony and regime disruption in particular.

Fifth, in the light of our analysis, several assertions of structural the-
ories appear problematic. In particular, it is less clear that hegemony is
a necessary condition for stable international regimes under all circum-
stances. Past patterns of institutionalized cooperation may be able to com-
pensate, to some extent, for increasing fragmentation of power.

L

None of these observations implies an underlying harmony of inter-
ests in world politics. Regimes can be used to pursue particularistic
and parochial interests, as well as more widely shared objectives. They
do not necessarily increase overall levels of welfare. Even when they
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do, conflicts among units will continue. States will attempt to force the
burdens of adapting to change onto one another. Nevertheless, as long
as the situations involved are not constant-sum, actors will have incen-
tives to coordinate their behavior, implicitly or explicitly, in order to
achieve greater collective benefits without reducing the utility of any unit.
When such incentives exist, and when sufficient interdependence exists
that ad hoc agreements are insufficient, opportunities will arise for the
development of international regimes. If international regimes did not
exist, they would surely have to be invented.
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Democratic States and Commitment in
International Relations

Kurt Taylor Gaubatz

[TThe Four Hundred . .. departed widely from the democratic system
of government. . . . They also sent to Agis, the Lacedaemonian king, at
Decelea, to say that they desired to make peace, and that he might
reasonably be more disposed to treat now that he had them to deal with
instead of the inconstant commons.

—Thucydides

Confederations are dissolved for the sake of some advantage, and in this
republics abide by their agreements far better than do princes. Instances
might be cited of treaties broken by princes for a very small advantage, and
of treaties which have not been broken by a republic for a very great
advantage.

—Machiavelli

The traditional view of popular government as shifting and unreliable,
which Thucydides attributes to the Athenian oligarchs, has a long and
distinguished history. Machiavelli, who takes issue with this view,

I have benefited greatly in this project from the comments of the participants in the Social
Science Research Council workshop on Liberalization and Foreign Policy and from the
comments of three anonymous reviewers. John Ferejohn, Jeffry Frieden, Joanne Gowa,
Miles Kahler, Lisa Martin, and Barry Weingast have been particularly helpful. I am in-
debted to Kenneth Schultz and Marissa Myers for their able research assistance. Fund-
ing was generously provided by the Center for International Security and Arms Control
and by the Institute for International Studies, both at Stanford University. Doug Rivers
was of considerable help in thinking about the statistical dimensions of this article. For
much of the data used in this project, I am grateful to the Correlates of War Project and
the Inter-university Consortium for Political and Social Research. *** The epigraphs are
from Thucydides [400 B.C.] 1951, 2.25.70; and Machiavelli [t530] 1970, 1.59.
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attributes it to “all writers” and “all historians.”" The significant, if still
somewhat tenuous worldwide trend toward democratization of the past
decade has renewed interest in the implications of democratic governance
for the international behavior of states.* Most of that interest has focused
on the relationship between democracy and conflict. *** I return here to
the basic question suggested by Thucydides and Machiavelli, which asks
about the ability of democratic states to make commitments in their
international relations. I argue that there is both a theoretical and an
empirical basis for rejecting the traditional view of “the inconstant
commons.”

The ability of states to make commitments is a critical dimension of
the international system. Between two states, commitments run the gamut
from formal defense treaties to casual assurances between diplomats. For
liberal institutionalists, the ability to make commitments is central to the
process of international institutionalization.> But commitments do not
have to reflect only cooperative behavior. Even for realists, the ability to
make commitments is critical to international interactions. The efficacy
of deterrence threats and the functioning of alliance politics clearly hinge
on the ability of actors to make credible commitments.*

The dominant assumption in the study of international relations has
been that the ability, or the lack of ability, to make commitments is a
function of the anarchic international system.’> *** Given the importance
of commitment and the traditional concern about the inconstancy of
popular rule, the possibility that liberal and democratic domestic political
and economic arrangements may have distinct effects on the ability of
states to make credible international commitments would seem well
worth investigating.

On the face of it, the challenge of signaling and maintaining commit-
ment in political systems that require public deliberation and approval for
major international actions would seem formidable. But the relationship
between international commitments and domestic politics is more com-
plex than might be assumed from a narrow focus on the idea of the in-
constant commons. In this article I set out a working definition of liberal
democracy and draw out of that definition several implications for the

I

Machiavelli [1530] 1970, 1.58.
* Huntington 1991.

3 Keohane 1984.

Schelling 1960; 1966.

> Grieco 1988.
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ability of states to make international commitments. As against the
common perspective of democratic inconstancy, I argue that there are
both normative and structural characteristics of liberal democratic states
that can significantly enhance the strength of their international commit-
ments. I then turn to a consideration of democratic alliance behavior
as a preliminary empirical indicator for the distinctive nature of demo-
cratic commitments in the international system. In particular, I bring
forward strong empirical evidence to show that alliances between lib-
eral democratic states have proved more durable than either alliances
between nondemocratic states or alliances between democratic and non-
democratic states.

Democracy and commitment both are complex phenomena. Many
books have been written on both subjects. For the purpose of this anal-
ysis, I offer working definitions that, while inadequate as complete phil-
osophical statements, can serve as the basis for a discussion of these
phenomena within the context of international affairs.

A state makes a commitment to a course of action when it creates
a subjective belief on the part of others that it will carry through with
a certain course of action. Commitments may be trivial and involve doing
things that are clearly in one’s interest to do. The more interesting com-
mitments are those that bind the state to take some set of actions that do
not look to be in its narrow self-interest as an international actor. Thus,
the commitment problem for the United States when it used nuclear
deterrence to defend Europe against a Soviet attack was how to convince
both the Europeans and the Soviets that in the event of a war, American
leaders would be prepared to sacrifice New York in order to save Berlin
or Paris.® In this article I will deal in particular with alliance commit-
ments. Alliances, at their core, are a reaction to the problem of nontriv-
ial commitment.” If the narrow self-interest of one alliance partner would
be served by defending the other, the two would not need to formalize
their commitment on paper, beyond some minimal efforts to coordinate
defense policies and practices. The creation of a formal alliance is an
attempt to signal to both the alliance partners and other states that a
genuine commitment to some level of mutual defense exists.

The definition of democracy is even more problematic. I focus in this
article on the notion of “liberal democracy.” Scholars, of course, continue
to debate the relationship between these two terms, but my argument

¢ Schelling 1966, chap. 3.
7 Kegley and Raymond 1990.
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proceeds analytically from both concepts. Liberalism refers to a concep-
tion of the state that faces juridical limits on its powers and functions.®
Democracy refers to a form of government in which power rests with the
majority. Democracy requires governments to be able to garner majority
approval of their performance in order to stay in power. At the same time,
liberalism will require that minority opinions can be expressed and that
rivals for power will be able to exercise their rights to try to form alter-
native majorities. The demands that power be limited and that it rest
with the majority can be in tension.” In the modern world, however, lib-
eralism and democracy have become strongly, though not perfectly in-
terconnected. Indeed, a number of scholars argue that modern democracy
in its juridical or institutional sense is a natural extension of liberalism.*®
For the purposes of this analysis, then, liberal democracies comprise
states that are limited in their conduct of international affairs by consti-
tutionally defined institutions of popular will and of juridical constraint.

At the domestic level, the survival of liberal democracy and the ability
of governments to make credible commitments are inherently intertwined.
The existence of liberal democracy ultimately rests on the ability of the
majority to convince minorities that it will not remake institutions when
its narrow self-interests might be better served by abandoning the notion
of limited government. A central question of liberal democratic theory,
then, is how it is that the majority commits to accept limits on its power."*

Similarly, scholars have long debated the implications of limited gov-
ernment and majority rule for external commitments. Before moving to
the analytic portion of this inquiry, it is worth a brief detour to summa-
rize some of these perspectives about the ability of liberal democratic
states to make commitments in their international relations.

THREE PERSPECTIVES ON DEMOCRATIC COMMITMENTS

The traditional views on the ability of democratic states to make inter-
national commitments can be grouped into three perspectives. The first
perspective emerges from the dictate of structural realism that internal
organization will be irrelevant to the external behavior of states.** In this
view, the ability of states to make commitments will be based on the

8 See Manning 1976, 15; and Bobbio 1990, 1.

2 Bobbio 1990, 2.

° Ibid., 31. See also Rawls 1993.

For some recent treatments of this vexing issue, see Hochschild 1981 and Riker 1982.
On some of the limitations of the realist approach in this area, see Barnett and Levy 1991.
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demands of the distribution of power in the anarchic international sys-
tem. There is little room, then, for different behaviors to arise system-
atically from variations in domestic regimes. In the words of Kenneth
Waltz: “International politics consists of like units duplicating one
another’s activities.”"? All states will have trouble making commitments
because the system is anarchic, and the incentives for keeping or breaking
commitments will be no different for democratic or nondemocratic re-
gimes. To date, the vast majority of the literature on the nature of com-
mitments in international relations has treated regime type as irrelevant.

Those who have addressed domestic dynamics and the impact of re-
gime type have tended to take a second perspective that views demo-
cratic states as distinctively less capable of making strong commitments.
As Machiavelli asserts, there is a long tradition of skepticism regarding
the efficacy of internal democracy for external relations in general and
in particular about the ability of democratic states to make external com-
mitments. Democratic foreign policy, in this view, is dependent on the
vagaries and passions of public opinion. *** Alexis de Tocqueville’s
oft-quoted observation that “in the control of society’s foreign affairs
democratic governments do appear decidedly inferior to others” is
bolstered with his claim that a democratic government tends “to obey its

feelings rather than its calculations and to abandon a long-matured plan to
satisfy a momentary passion.”"# Lord Salisbury, the nineteenth-century
British Prime Minister, points to the regular changes of leadership
demanded by democratic publics as a significant limitation on the ability
of any given leader to commit the state to a course of action: “for this
reason, if no other,” he argues, “Britain could not make military alliances
on the continental pattern.

The third perspective sees democracies as well able to enter into long-
term commitments. Some holding this view make a positive argument
about the characteristics of democracy that will enhance the strength of
international commitments, while others attribute the strength of demo-
cratic commitments to an inability to change course rapidly. Machiavelli
typifies the more negative view that the cumbersome machinery of dem-
ocratic foreign policymaking will increase democratic reliability even
after objective interests have changed. Immanuel Kant exemplifies the
positive view, holding that states with “republican” forms of government

»IS

'3 Waltz 1979, 97.
'+ Tocqueville [1835] 1969, 2.5.13.
"5 Lowe 1967, 10.
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will be united by bonds of trade and shared norms. In Kant’s regime of
“asocial sociability,” the democratic norms of nonviolent problem solv-
ing will be operative between as well as within democratic states.”® It is
for this third perspective that I will argue here: distinctive institutions
and preferences should enhance the ability of democratic states to make
credible international commitments.

THE THEORETICAL BASES FOR DEMOCRATIC DISTINCTIVENESS

I make the argument for a distinctive democratic capability to make
lasting international commitments in three parts. First, I look at several
arguments about the basic stability of democratic foreign policy. I then
argue that there are particular and distinctive values and foreign policy
preferences in democratic states that can contribute to stable interna-
tional commitments. Finally, I suggest that some characteristics of the
internal institutions of democratic states are critical in enhancing the
credibility of external commitments.

The Stability of Foreign Policy in Liberal Democratic States

The central argument of those who question the ability of democratic
states to make credible commitments in the international system focuses
on the putative instability of democratic policy choices. It is, therefore,
with those arguments that I will begin in setting out the case for strong
democratic commitments. *** I briefly assess foreign policy stability here
in terms of the stability of public preferences, the stability of democratic
leadership, and the stability of foreign policy institutions. In each case
I begin with a look at the traditional view of democratic instability and
then turn to a positive argument for the stability of the international
commitments of democratic states.

The Stability of Public Preferences

Gabriel Almond sets the tone for the view of fickle democratic foreign
policymaking in his classic analysis of the American public and foreign
policy: “An overtly interventionist and ‘responsible’ United States hides
a covertly isolationist longing, . . . an overtly tolerant America is at the
same time barely stifling intolerance reactions, . . . an idealistic America
is muttering sofo voce cynicisms, . .. a surface optimism in America

¢ Kant [1795] 1991. For a more recent proponent of this position, see Dixon 1994. See
also Maoz and Russett 1993.
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conceals a dread of the future.”*” This image has been further bolstered
by the public opinion work that emphasizes the weakness of political
conceptions in the general public.”® If democratic publics are fickle, and
if democratic foreign policies are especially sensitive to public prefer-
ences, then we might expect democratic foreign policies to be highly
unpredictable.™®

While the image of changeability is a strong one, it is not one we should
accept too hastily. The most significant of recent work in this area has
argued that democratic states actually are quite stable in their domestic
preference orderings.*® In assessing the stability of democratic policy, it
is well to remember Waltz’s warning that when evaluating the abilities
of democratic states in the foreign policy arena, it is important to consider
those abilities relative to the abilities of nondemocratic states.** That
democratic states flip and flop between isolationism and interventionism
may be true, but this does not mean that other states have stable prefer-
ences simply because they are headed by a single despot.** Machiavelli
makes such a comparative argument in rejecting the view of the masses as
fickle — a view that he ascribes to Titus Livy and “all other historians”:

I claim, then, that for the failing for which writers blame the masses, any body of
men one cares to select may be blamed, and especially princes. . . . The nature of
the masses, then, is no more reprehensible than is the nature of princes, for all do
wrong and to the same extent when there is nothing to prevent them doing
wrong. Of this there are plenty of examples besides those given, both among the
Roman emperors and among other tyrants and princes; and in them we find
a degree of inconstancy and changeability in behaviour such as is never found in
the masses.*?

In the more contemporary setting, we can consider the frequent
criticisms of the response of democratic states to the rise of Nazi Germany.
If analysts wish to draw strong lessons from the vacillation of the
democracies in the interwar years, then it is only fair to point to the
dramatic shifts in German-Soviet relations in that period as well.**

7 Almond 1950, 67.

8 Converse 1964.

On the fickleness of democratic publics and their influence on foreign policies, see
Monroe 1979; and Page and Shapiro 1983.

See Shapiro and Page 1988; and Russett 1990, 92-95.

Waltz 1967, 17.

For two different approaches to democracies’ tendency to waver between isolationism
and interventionism, see Hartz 1955; and Klingberg 1952.

Machiavelli [1530] 1970, 1.58.

*4 On the behavior of democracies in the interwar years, see, for example, Taylor 1967, xi.
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The democratic states were uncertain about how to interpret their obli-
gations to Czechoslovakia. They did, however, finally pursue their treaty
obligations with Poland in quite certain terms. Meanwhile, the Germans
and Soviets were experimenting with dramatic shifts in their positions
toward one another. Ultimately, of course, the Nazi-Soviet pact proved
worthless. The democratic states, on the other hand, maintained the basic
shape of their commitments to one another despite very high interna-
tional and domestic costs.

Contrary to the pessimism of many analysts, foreign policy issues do
seem to have played an important role in American electoral politics.*’
This role has not led to either the extremes of chaos or paralysis that the
critics of democratic foreign policy have predicted. The policy views of
the public in aggregate have been reasonably stable and well-connected to
the exigencies of external events.*® When we look at the issue of policy
stability from an empirical angle, the reality seems to be that democracies
can maintain stable equilibrium policies.*”

L.

The Stability of Democratic Leadership
A central fact of the constraints on government power in the modern
liberal democracies has been limitations on the tenure of government
leaders. *** Regular leadership change is an important element in
thinking about the relationship between democracy and commitment.
Henry Bienen and Nicholas Van de Walle have shown that the leaders of
democratic states do tend to have shorter tenures than the leaders of
nondemocratic states.>® Those who would enter into commitments with
democracies must face the possibility that a new leader will be less
inclined to honor previous commitments. The United States faces the
prospect of major leadership change every four years. In parliamentary
systems, the government could fall at any time. Some kinds of agreements
surely will survive across governments, but it is plausible that the myriad
small understandings that condition relations between states might be
threatened by a new administration. ***

The simple fact that leadership change is more frequent is not, how-
ever, necessarily a negative factor for commitment. Again, a comparative

*5 Aldrich, Sullivan, and Borgida 1989.

26 See Page and Shapiro 1991; Holsti 1992; and Nincic 1992.
*7 See Russett 1990; and Page and Shapiro 1991.

% Bienen and Van de Walle 1991.
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perspective is important. Democratic leadership changes are regularized
as well as being regular. The ability of democratic states to make smooth
leadership transitions can help improve the stability of commitments.
Indeed, Riker argues that rapid elite circulation can itself stabilize
policies.”” Nondemocratic states that do not have effective means for
making leadership transitions may have fewer leadership changes, but
those changes may be accompanied by greater shifts in preferences and
policies. *** The transition from Presidents Carter to Reagan pales in
comparison to the change from the Shah of Iran to Ayatollah Khomeini,
from Mao Tse-tung to Deng Xiaoping, from Joseph Stalin to Nikita
Khrushchev, or from Leonid Brezhnev to Mikhail Gorbachev.

Finally, it is important to remember that the juridical nature of liberal
democracy gives current leaders the power to commit future leaders.
Political power in liberal democracies rests abstractly with the office and is
limited by juridical principles, rather than resting with specific individuals
or being unlimited. Thus, future leaders are bound by the domestic legal
environment to honor the treaty commitments of their predecessors. ***

The Stability of Democratic Institutions

While the political life of individual leaders may be relatively short and
unpredictable in liberal democracies, domestic political institutions them-
selves are considerably more stable. As I have argued above, liberal
democracy requires that majorities be able to commit to stable institu-
tional arrangements that codify minority rights and constraints on ma-
jority powers. To the degree that democratic states possess institutional
stability despite regular and regularized leadership change, it should be
easier for them to enter into commitments. Stable civil service bureaucra-
cies that handle foreign affairs, for example, help ensure some degree of
policy continuity. ***

The Distinctive Preferences of Liberal Democracies

*** In responding to the traditional critique of democratic foreign policy-
making, we also need to look at the kinds of values democratic states
bring to bear in thinking about international commitments in general.
It is common for analysts of the liberal democratic states to focus on
their political culture. This line of argument sees something distinctive
about the ideas and values that are held by democratic publics. ***

*9 Riker 1982.
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Tocqueville made a number of assertions about the distinctive prefer-
ences that would emerge in democratic political culture. *** He viewed
these preferences as largely inimical to effective foreign policy commit-
ments and sustained international involvement in general.?>® Isolationism
is a characteristic frequently attributed to democratic states. To the degree
that democratic states turn inward, they will pay less attention to their
international obligations and may thus prove less reliable. But this logic
is not definitive. At least two other possible connections between isola-
tionism and international commitments are possible. First, following
Machiavelli’s argument, an isolationist turn may make states take less
account of the need to abandon a commitment that begins to conflict
with their interests.>' Second, the isolationist state may be inclined to
make only those commitments that involve truly vital national interests
and thus are more likely to be honored.?*

The Role of Law in Liberal Democracy

Tocqueville also suggests that respect for law is a critical component of
democratic political culture.?? *** The internal practice of liberal
democracy requires a basic respect for legal commitments. More re-
cently, some have argued that these internal norms are also reflected in
preferences over external policies.>* While the force of law in democratic
foreign policymaking is still being argued, international commitments
and domestic legal commitments do seem to be connected. For example,
international law has long been expressly incorporated into the domestic
legal order in the Anglo-American legal tradition and has spread to most
of the other major liberal democracies as well.> In relations between
states, legalism and the reputation of a state for reliability do seem to have
at least significant rhetorical appeal in democratic polities. Whether the
respect for law emerges from practice, from ideology, or from some other
primitive of inclination, if democratic peoples hold legal norms to be of
some overarching legitimacy, then this will increase their sense of the
binding nature of international commitments.>®

Tocqueville [1835] 1969, 1.2.5.13.

Machiavelli [1530] 1970, 1.59.

32 Tam indebted to an anonymous reviewer for this second point.

Tocqueville [1835] 1969, 1.2.6.4.

3* Doyle 1983, 230. See also Dixon 1994; and Maoz and Russett 1993.

von Glahn [1965] 1992, chap. 3.

For a discussion of the effect of transnational legal arrangements on liberal democracies,
see Burley 1993. On the relation between domestic dispute resolution procedures and
international relations, see Dixon 1993.
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Democratic Interdependence

Tocqueville identifies a third source of distinctive preferences in liberal
democratic states pointing to the effects of “interdependence.” *** Lib-
eral economic orders that lead to increased trade and other associations
between their citizens will naturally make them more interdependent. This
logic follows closely Kant’s argument about the pacific union of demo-
cratic states, based on the free flow of people and goods.?” Tocqueville
suggests interdependence as a basis for the lack of war between demo-
cratic states: “As the spread of equality, taking place in several countries
at once, simultaneously draws the inhabitants into trade and industry,
not only do their tastes come to be alike, but their interests become so
mixed and entangled that no nation can inflict on others ills which will
not fall back on its own head. So that in the end all come to think of war
as a calamity almost as severe for the conqueror as for the con-
quered.”?® *** A third-party attack on an ally might be almost as severe
a calamity for the interdependent ally as it is for the attacked state. Thus,
interdependence can increase the credibility of commitments between
states faced with an outside threat.

o

The Institutional Resources for Democratic Commitments

Liberal democracy makes it more likely that interdependent interest
groups will be able to push the larger society to take their interests into
consideration. The role of interest groups with vested interests in in-
ternational commitments not only reflects on the distinctive preferences
of liberal states but also points to the role of their internal institutions
in strengthening commitments.

The Multiple Levels of Democratic Domestic Politics

The notion of liberal democracy as a system of majoritarian and juridical
limits on government action is suggestive of Robert Putnam’s recent
argument that two-level games are a useful analog for many aspects of
international politics.?” In his model, state leaders must negotiate in the
international arena and then return home to sell commitments in the
domestic arena. *** If foreign policy is dependent on public approval,

37 Kant [1794] 1991, 50. For a recent review of the notion of a cosmopolitan international
economic order see Neff 1990.

3% Toqueville [1835] 1969, 2.3.26.

3% Putnam 1988.
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and if public preferences are either distinct from leader preferences or are
constantly and dramatically changing, then the state will have difficulty
making the credible commitments it would otherwise choose. In this
regard, Putnam makes a particularly interesting distinction between vol-
untary and involuntary defection from cooperative schemes. As with
Woodrow Wilson and the League of Nations or Jimmy Carter and the
second strategic arms limitation talks treaty, democratic leaders can
enter into international agreements in good faith but then find them-
selves unable to implement the agreement because of democratic con-
straints on their power at home.

This, however, is not a sufficient consideration of the role of domestic
constraints. Walter Lippmann worried in The Public Philosophy that
democratic states would be frozen into undesirable policies by the in-
ability to mobilize public support for change.*® This is also the basis of
Machiavelli’s assertion that democratic states are less likely to break
treaties, even when they have strong incentives to do so.*" By this logic,
the same factors that make it difficult for democratic states to enter into
commitments also make it harder to get out of them. ***

Domestic politics will be particularly effective at increasing the ability
of democratic leaders to make commitments that accord with the interests
of a strong domestic constituency. *** The United States can make
effective commitments to Israel even without a formal alliance because it
has a substantial domestic audience that will monitor and enforce that
“* Germany’s somewhat reticent
acquiescence to the 1994 round of the Basel convention banning all
exports of hazardous wastes *** will be closely monitored not only by the
other parties but also by Germany’s own environmental activists. Thus,
the combination of interdependence and a strong voice for domestic
actors has the potential to increase significantly the ability of democratic
states to make commitments when the interests of other states are shared
by significant domestic groups.

commitment in the domestic arena. *

The Transparency of Democratic Domestic Politics

The multiple levels of democratic policymaking take on particular
significance because democratic political systems are relatively trans-
parent. Without the ability to observe what the government is doing and
the freedom to express and organize alternative political views, the

4° Lippmann 195§, 18-19.
4' Machiavelli [1530] 1970, 1.59.
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liberal notions of limited government and political competition would be
meaningless. It is very difficult, however, to discriminate against external
actors in providing transparency to internal actors. *** Any embassy can
subscribe to the major newspapers that provide day-to-day investigative
services on the policymaking activities of the democratic state. *** Out-
siders can observe linkages between commitments made to them and
commitments made to the domestic audience. When a democratic leader
makes a public commitment to a specific course of action, deviation from
that course might bring domestic as well as international repercussions.
When President Bush vowed to remove Iraqi troops from Kuwait, the
Iraqis should have known that that vow would bear on the ensuing election
as well as on the international situation.

Recent work at the interstices of economics and political science has
shed new light on the relationship between social organization and the
ability of states to make commitments to domestic audiences. Two
particularly interesting examples of this literature are Douglas North
and Barry Weingast’s interpretation of the Glorious Revolution as an
exercise in recasting a constitution in order to increase the ability of the
state to make commitments and Francois Velde and Thomas Sargent’s
similar interpretation of the French Revolution.** In these pieces, the
respective authors argue that democratic institutions can increase the
ability of the state to make commitments to large numbers of domestic
actors. *** In the international arena, the ability to link external
commitments transparently with internal commitments will allow dem-
ocratic states to draw on domestic audiences to aid their international
credibility.

Thomas Schelling points to the importance of political costs for en-
hancing the credibility of international commitments.*> He focuses on
incurring political costs within the international system itself. But similar
benefits can be derived from incurring these costs at home if they can be
adequately observed from outside. The linkage between external commit-
ments and internal political costs is represented formally in James
Fearon’s work on the role of audience costs in international interac-
tions.** When democratic leaders send signals in the international arena
that bear domestic costs at home, those signals will have more credibility
than would similar signals that bear no significant domestic costs. All

4* See North and Weingast 1989; and Velde and Sargent 1990, respectively.
43 Schelling 1966, 49.
44 Fearon 1990.
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states face some domestic costs for their international actions, but demo-
cratic states may be distinctive in the degree of domestic accountabil-
ity. *** Statements and actions may create domestic expectations that
will lead to audience costs or electoral punishment if a leader fails to carry
out an international commitment.

Making credible international commitments is difficult at best for all
states. I have argued here that, contrary to the traditional image of
unreliability, democratic states should be relatively effective at making
international commitments. The task now is to turn to some empirical
attempts to assess the overall ability of democratic states to make com-
mitments and to abide by them.

EMPIRICAL SOUNDINGS: DEMOCRATIC ALLIANCE BEHAVIOR

Alliances are the most salient form of commitment behavior in the current
international system. States join formal alliances in order to indicate both
to their alliance partner and to other states that the level of commitment
between the two states is greater than the level of commitment that would
be expected based simply on observed international interests. *** If
democratic states are unreliable because of shifting majority preferences,
we would expect to see this reflected in the length of time that they are able
to maintain alliances.

*

The analysis of alliance commitments is also appropriate to the degree
that alliance commitments are an indicator of international community.
Drawing on Kant’s essay On Perpetual Peace, Michael Doyle’s explana-
tion for the liberal peace turns on a natural community of liberal states:

Since morally autonomous citizens hold rights to liberty, the states that demo-
cratically represent them have the right to exercise political independence.
Mutual respect for these rights then becomes the touchstone of international lib-
eral theory. When states respect each other’s rights, individuals are free to estab-
lish private international ties without state interference. Profitable exchanges
between merchants and educational exchanges among scholars then create a web
of mutual advantages and commitments that bolsters sentiments of public
respect. These conventions of mutual respect have formed a cooperative foun-
dation for relations among liberal democracies of a remarkably effective kind.*’

45 Doyle 1983, 213.
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Some empirical work on the question of democratic alliance behavior
has been done. Ole Holsti, Terrence Hopmann, and John Sullivan in-
cluded a polity variable in their 1973 analysis of alliance politics.*®
Their conclusions about democratic alliance behavior are mixed. In their
survey of all alliances between 1815 and 1939, they find that ideological
similarity disposes states to ally with each other and leads to some
increase in the length of alliances, although they conclude that after
alliances are formed, the impact of ideological differences is minimal.*”
They also find some areas of democratic distinctiveness in their case
study work. For example, looking at the differences between Chinese
and French defection from their respective alliance systems in the 1950s,
they argue that in pluralistic polities, intra-alliance disputes tend to be
confined to a narrow range of issues, while in nonpluralistic polities,
intra-alliance disputes tend to spill over into all issue-areas.*® In an argu-
ment that echoes the Kantian hypothesis, the mechanism they posit for
this effect is basically the influence of complex interdependence, which
creates a large number of nongovernmental ties between pluralistic states.

Randolph Siverson and Juliann Emmons, in a recent analysis that fo-
cuses specifically on democratic states, confirm with more rigorous statis-
tics the observation of Holsti, Hopmann, and Sullivan that ideologically
similar states are more likely to form high-commitment defense pacts
rather than lower commitment entente or neutrality pacts (as coded by the
Correlates of War Project).*® They show that at the dyadic level there is
a strong tendency for democratic states to form alliances with each other
at a greater rate than would be expected from the null model assumption
that alliance formation should be independent of ideological orientation.

My goal here is to expand on these results with an attempt to assess
the relative durability of democratic and nondemocratic alliances. The
statistical analysis of Holsti, Hopmann, and Sullivan is largely limited to
contingency table analysis. In this article, I focus on the case of democratic
states to confirm the rather tentative relationship they describe for the
relationship between alliance duration and ideological affinity. By using
more sophisticated techniques for analyzing duration data, I am able to
provide a more nuanced assessment of the effect of shared democratic
norms on alliance duration.

4¢ Holsti, Hopmann, and Sullivan 1973.

47 Ibid., 61-68.
48 Tbid., 160-61.
49 Siverson and Emmons 1991.
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The Data: Measuring Democracy and Measuring Alliances

Two kinds of data are required for this analysis: data about polities
and data about alliances. *** Thave used Doyle’s coding of liberal regimes
and the coding of alliances from the Correlates of War Project.’© ***

For my purposes here, the democracy measure is reasonably straight-
forward. It is not necessary to resolve the significant debates about the
meaning of these terms in political philosophy and comparative politics in
order to advance propositions about the implications of liberal democ-
racy for foreign policy and international relations. Even the problematic
distinction between “liberal” and “democratic” retreats in importance in
the face of the empirical reality that the two phenomena have been highly
coincident in modern history. There is a relatively clear set of states that
have been regularly labeled as either “democratic” or “liberal.” While one
might disagree about some cases on the edges, the results I report here are
not sensitive to small definitional changes.

The conceptual problems surrounding the measurement of alliances
are more immediately serious. *** One particularly vexing conceptual
issue is whether alliance behavior should be analyzed with the alliance as
the unit of measurement or with the dyad as the unit. *** Conceptual
arguments are valid in both directions. A focus on formal treaties would
lead us to concentrate on the alliance as the observation: how long treaties
are in force would be the most relevant question. If, however, we are
interested conceptually in the underlying relations between individual
countries, we will need to turn to the analysis of dyads. A focus on the
alliance as the unit of observation also runs into problems when multiple
treaties reflect the same relationship. For example, while a single treaty
unites the North Atlantic Treaty Organization (NATO) countries, the
Warsaw Pact countries cemented their relationship with a large number of
bilateral treaties. The use of treaties as the unit of observation would bias
the data toward this kind of multilateral relationship. The use of dyads as
the unit of observation would give extra weight to multilateral treaties.
Both biases present serious problems. In both cases, multilateral alliances
lead to problems in assessing the relationship between individual states
when formal relationships end because of a falling out between other
alliance members. *** My approach is to statistically test both kinds of
data. The fact that the findings are reasonably robust with both data
sets increases our confidence in the results.

5° See Doyle 1983; and Singer and Small 1966, respectively.



Democratic States and Commitment in International Relations 59

Translating the Singer-Small data to the alliance level from the dyadic
level is more complex than it might appear on first blush. The decisions
I have made in this regard are not always transparent and thus bear some
discussion. Should we count the West European Union as a different
treaty than NATO? Is the Rio Pact with Cuba a different alliance than
the Rio Pact without Cuba? I have used two different kinds of decision
rules, and the results seem reasonably insensitive to these coding
variations. First, I tried to identify the individual treaties and gave them
their longest life, regardless of new members coming and going (reduced
model 1). Second, I identified starting and ending dates in the dyadic data
set and collapsed the data around these values (reduced model 2). The
first method tends to overcount multilateral alliances that use bilateral
treaties, such as the Warsaw Pact. The second method overcounts
multilateral alliances that have more changes over time, such as NATO
or the Arab League.

Multilateral treaties are also problematic for coding the democracy
variable when they include states with different political systems. My
focus in this article is on relationships between democratic states, so I
have chosen in both of these reduced data sets to decompose treaties
that have mixed democratic and nondemocratic members. Thus, for
example, I code NATO as three observations: a relationship between
democracies, a relationship between democracies and nondemocracies,
and a relationship between nondemocracies. Interestingly, this affected
only six alliances, including three nineteenth-century alliances involving
Britain, France, or Italy in their democratic periods, NATO, the Rio
Pact, and the Arab League (which included Lebanon when it was coded
as liberal).

International Alliance Behavior and Democratic States

Figure 3.1 tracks the average number of alliance relationships for
democratic and nondemocratic states for each decade between 1815 and
1965. *** Before 1870 there were very few democratic states, and those
states had decidedly fewer alliance relationships of any kind than the
nondemocratic states. After 1870, the curves for the democratic and
nondemocratic states follow one another very closely. From 1870 until
1920, alliance relationships were at a fairly low level for both democratic
and nondemocratic states. Finally, in 1920 a strong trend began toward an
increasing number of alliance relationships. The significant changes over
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FIGURE 3.1. Average alliance density per decade, 1816-1963.

time support the notion that alliance norms have evolved over the past
two centuries.’ "

ECRE S

Figure 3.1 is, of course, a simple representation of the relationship
between alliances and democracy with no controls for confounding
factors. On its face, this pattern would give the most support to the expec-
tation that domestic regime type should not make much difference in
international behavior in general and in the ability to make commitments
in particular. These results do not support the idea that democratic states
should be more alliance-prone, but neither do they support the more
often expressed concern that democratic states cannot make credible com-
mitments. Democratic states find just as many alliance partners as non-
democratic states. *** Either Salisbury was wrong or something has
changed since he suggested that democratic states cannot keep their
promises and thus will have trouble entering into alliances. At a minimum,
democratic states are finding other states that are at least willing to sign
the papers.

*** The question in which we are most interested is not simply
how many alliance relationships democratic states enter, but rather what
level of commitment those relationships represent. We can move one
analytic step closer to this more fundamental issue by considering the
length of time that democratic and nondemocratic alliances tend to last.

5% On the evolution of alliance norms, see Kegley and Raymond 1990.



Democratic States and Commitment in International Relations 61

1.0 -
0.9
0.8
0.7
0.6
0.5
0.4 —
0.3 3
0.2 B —
0.1
LU e L I L L L L
0 s 10 15 20 25 30 35 40

Democratic states
Mixed
Nondemocratic states

Duration (years)

FIGURE 3.2. Alliance survival functions (Kaplan—-Meier estimates) for alliances
by treaty (reduced model 1).

The Duration of Alliances

Statistical analysis of duration data is made treacherous by several factors.
Briefly, the two primary problems are nonlinear relationships and the
censoring of data.>* Duration data are said to be right-censored when the
events are still ongoing at the end of the observation period. For example,
a seemingly robust alliance that starts just two years before the end of the
observation period should not be coded as having ended after just two
years. If we did not take censoring into account, we would bias our
analysis for all the cases of alliances that were still in effect at the end of
the period of observation. This bias is nontrivial because it would tend
to be the alliances that were the longest lasting that would be censored.
This is of particular importance in the study of alliances, because a large
number of alliances are still ongoing.

The most common method for examining survival data, given these
problems, is the use of Kaplan—-Meier or product-limit estimates of the
survival function. *** The Kaplan—Meier estimate of the probability that
an alliance will last k years is the product of the estimate of the probability
that the alliance will last £ — 1 years and the observed survival rate in year
k. Thus, censored and uncensored observations will provide information
as to the number of alliances that last & — 1 years, while the uncensored
observations will provide the observed survival rate in any given year.*?
Figure 3.2 displays the Kaplan-Meier estimates of survival times for the

5% For a thorough review of the statistical issues, see Kiefer 1988. For a discussion that is
more oriented toward political science, see Bienen and Van de Walle 1991, chap. 3.
53 Lee 1992, chaps. 4 and 5.
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TABLE 3.1. Predicted Alliance Durations (expected
duration in years of a defense pact starting in 1925
between two major powers)

Democratic Mixed Nondemocratic
alliances alliances alliances

All alliances

Dyads 17.1 9.8 10.7

Model 1 8.8 3.4 4.2

Model 2 12.6 6.7 6.6
Defense pacts

Dyads 39.0 16.3 10.6

Model 1 30.6 18.5 18.4

Model 2 30.8 18.7 18.5

first reduced data set based on treaties. The three lines show the estimated
survival function for democratic alliances, nondemocratic alliances, and
mixed alliances. The distinctiveness of democratic alliances is clearly
visible in this figure. Reading across the chart at the so-percent survival
mark, we can see that the median survival time for both mixed and non-
democratic alliances is about seven years, while democratic alliances have
a median survival time of about seventeen years. A generalized Wilcoxon
rank test shows this difference to be significant at the o.005 level.

The central limitation of the Kaplan—Meier estimates is that they are
nonparametric. While they provide an effective visual indicator of survival
patterns, it is difficult to control for important covariates or to specify
more exactly the independent effect of democracy on alliance duration.
A next step, then, is to turn to a parametric survival model. The model I
use here to assess the effects of democracy on alliance duration is an
accelerated failure time model *** using the LIFEREG procedure in SAS.

=

This model does show a significant effect for the duration of alliances
between liberal domocracies. These effects are consistent in direction
across all of the aggregations of the data and are statistically significant for
the dual democracy coefficient in all of the models that use all alliances and
for one of the dual democracy coefficients in the defense pact models. ***
The impact *** can be seen more concretely in the examples given in
Table 3.1. For the purposes of illustration, I have presented the predicted
durations of a defense pact between two major powers that starts in 1925.
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With all of the other independent variables held constant, the effect of the
democracy variables is clearly visible in each row of the table. Most of the
models predict fairly similar results.

As in the Siverson and Emmons work and the work on democracies
and wars, it is again the dyadic effects of democracy that are the most
notable.’* We can make a distinction between the case of two de-
mocracies and either one or no democracies. But there is no statistically
significant separation between the cases of one democracy and no demo-
cracies. Democracies are no different than nondemocracies when it
comes to relationships with nondemocracies. It is only alliances between
democracies that appear to be more durable. If alliance duration is an
indicator of the ability to make commitments, then democracy by itself
does not appear to either increase or decrease the ability of a state to make
commitments to nondemocracies.

That democracies would be no worse at making commitments than
nondemocracies is itself interesting in light of the frequent concerns about
the instability of democratic decision making. The dyadic finding, how-
ever, suggests that the important explanations do not lie within the stabil-
ity of democratic institutions themselves. Rather, the most promising
source of explanation for these findings is likely to be either in the dis-
tinctive preferences democratic states may hold for maintaining their
relationships with each other or in the institutional elements that develop
in the relationships between democratic states.

CONCLUSIONS

The central characteristic of liberal democracies is juridically limited ma-
jority rule. For foreign policy decision making, this has meant that deci-
sion makers are limited in their ability to commit the state both because
of the limits in their power at any given time — for example, the require-
ment that the President of the United States submit treaties to the Senate
for ratification — and because of the possibility that public preferences
will change. Drawing on these characteristics, the most traditional argu-
ment about the relationship between democratic states and commitment
in the international system focuses on the inconstant commons and the
expectation that democratic governance will be particularly ill-suited to

>4 Siverson and Emmons 1991. On democracy and war, see, for example, Small and Singer
1976; Maoz and Abdolali 1989; Russett 1990; and 1993.
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long lasting commitments. The relationship between polity type and
the ability to make commitments is more complex than this traditional
argument would allow. As Riker has argued, there is a theoretical basis
for policy stability in liberal democratic regimes; and this has been
supported in several studies of foreign policy stability. Moreover, at the
theoretical level, the creation of links between external commitments and
internal commitments and the development of shared preferences through
interdependence should also enhance the ability of liberal democracies
to forge effective international commitments.

Ultimately, these factors will have to be disentangled and their in-
dividual importance assessed empirically to discern the net effect of the
factors that push for and against democratic commitments. I have offered
here a start on that empirical task with a broad analysis of the duration
of democratic alliances. Consistent with the conjectures of Doyle and
Kant, there are distinctive elements in the alliance behavior of democratic
states. As Siverson and Emmons have shown, democracies tend to ally
with other democracies.’ I have shown here that these alliances tend to
last longer than either the relationships between nondemocracies or the
relationships that mix democracies and nondemocracies. Democratic
alliances do appear distinctively durable when measured against the
background of the constantly shifting international environment. More
work will be required before we will want to endorse a robust version of
the “pacific union” of democratic states. We can be more emphatic in the
assertion that contrary to the pessimistic views of the likes of Tocqueville
or Salisbury, democratic states have not demonstrated an inability to
make lasting commitments.

55 Siverson and Emmons 1991.
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On Compliance

Abram Chayes and Antonia Handler Chayes

In an increasingly complex and interdependent world, negotiation,
adoption, and implementation of international agreements is a major
component of the foreign policy activity of every state.” International
agreements come in a variety of shapes and sizes formal and informal,
bilateral and multiparty, universal and regional. Our concern is with
contemporary agreements of relatively high political salience in fields
such as security, economics, and environment, where the treaty is a central
structural element in a broader international regulatory regime. Some of
these agreements are little more than statements of general principle,
while others contain detailed prescriptions for a defined field of inter-
action. Still others may be umbrella agreements for consensus building

' Barry E. Carter and Phillip R. Trimble, International Law (Boston: Little, Brown, 1991),
Pp- 133—252, cite a statistical study showing that of 10,189 U.S. treaties and international
agreements made between 1789 and 1979, 8,955 were concluded between 1933 and
1979 (see p. 169). In the U.S. lexicon, the term “treaty” is reserved for international
agreements ratified with the advice and consent of the Senate in accordance with Article
2, cl. 2 of the Constitution. Other international agreements are concluded by the Presi-
dent, in the great majority of cases with the authorization of Congress. All of these are
“treaties” according to international usage, which defines a treaty as “an international
agreement, concluded between states in written form and governed by international
law.” See Vienna Convention on the Law of Treaties (entered into force on 27 January
1980) Article 2(1)(a), in International Legal Materials, vol. 8 (Washington, D.C.: The
American Society of International Law, July 1969), pp. 679-735, at 701 (hereafter
cited as Vienna Convention on the Law of Treaties). The computer bank of the United
Nations (UN) Treaty Office shows treaty growth, including multilateral and bilateral
treaties and amendments, as follows: 373 treaties were entered into during the ten-year
period ending in 1955; 498 in the period ending in 1965; 808 in the period ending in
19755 461 in the period ending in 1985; and 915 in the period ending in 1991.
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in preparation for more specific regulation. Most of the agreements of
concern are [now| multilateral.

We believe that when nations enter into an international agreement
of this kind, they alter their behavior, their relationships, and their
expectations of one another over time in accordance with its terms. That
is, they will to some extent comply with the undertakings they have made.”
How or why this should be so is the subject of a burgeoning literature
and debate in which, for the first time in half a century, the possibility of
fruitful dialogue between international lawyers and students of interna-
tional relations has emerged. This article explores some basic proposi-
tions we think should frame this discussion.

First, the general level of compliance with international agreements
cannot be fully empirically verified. That nations generally comply with
their international agreements, on the one hand, and that they violate
them whenever it is “in their interests to do so” are not statements of
fact or even hypotheses to be tested, but assumptions. We give some
reasons why we think the background assumption of a propensity to
comply is plausible and useful.

Second, compliance problems often do not reflect a deliberate decision
to violate an international undertaking on the basis of a calculation of
interests. We propose a variety of other (and in our view more usual)
reasons why states may deviate from treaty obligations and why, in
particular circumstances, these reasons are accepted by the parties as
justifying such departures.

Third, the treaty regime as a whole need not and should not be held
to a standard of strict compliance but to a level of overall compliance
that is “acceptable” in the light of the interests and concerns the treaty is
designed to safeguard. We consider how the “acceptable level” is deter-
mined and adjusted.

BACKGROUND ASSUMPTION

According to Louis Henkin, “almost all nations observe almost all prin-
ciples of international law and almost all of their obligations almost all

* We are mindful of the distinction between treaty compliance and regime effectiveness. See
Oran Young, “The Effectiveness of International Institutions: Hard Cases and Critical
Variables,” in James N. Rosenau and Ernst-Otto Czempiel, eds., Governance Without
Government: Order and Change in World Politics (Cambridge: Cambridge University
Press, 1992), pp. 160-92.
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of the time.”> The observation is frequently repeated [without either
empirical support or refutation.] A moment’s reflection shows that it
would not be easy to devise a statistical protocol that would generate
such evidence. For example, how would Iraq’s unbroken respect for the
borders of Turkey, Jordan, and Saudi Arabia count in the reckoning
against the invasions of Iran and Kuwait?

Equally, and for much the same reasons, there is no way to validate
empirically the position of mainstream realist international relations
theory going back to Machiavelli, that “a prudent ruler cannot keep his
word, nor should he, where such fidelity would damage him, and when the
reasons that made him promise are no longer relevant.”* Contemporary
realists accept that the interest in reciprocal observation of treaty norms
by other parties or a more general interest in the state’s reputation as
a reliable contractual partner should be counted in the trade-off of costs
and benefits on which a decision is based (an extension that detracts
considerably from the power and elegance of the realist formula).” No
calculus, however, will supply a rigorous, non-tautological answer to the
question whether a state observed a particular treaty obligation, much
less its treaty obligations generally, only when it was in its interest to do
so. Anecdotal evidence abounds for both the normative and the realist
propositions, but neither of them, in their general form, is subject to
statistical or empirical proof. The difference between the two schools is
not one of fact but of the background assumption that informs their
approach to the subject.

A critical question for any study of compliance, then, is which back-
ground assumption to adopt, and that question is to be resolved not on
the basis of whether the assumption is “true” or “false” but whether or
not it is helpful for the particular inquiry. Thus, for game-theoretic ap-
proaches that focus on the abstract structure of the relationship between

3 See Louis Henkin. How Nations Behave, 2d ed. (New York: Columbia University Press,
1979), p- 47; and p. 69 of Louis Henkin, “International Law: Politics, Values, and
Functions: General Course on Public International Law,” Recueil Des Cours, vol. 216,
1989, pp. 1—416, emphasis original.

4 Niccolo Machiavelli, The Prince, eds. Quentin Skinner and Russell Price (Cambridge:

Cambridge University Press, 1988), pp. 61—-62. For a modern instance, see Hans J.

Morgenthau, Politics Among Nations: The Struggle for Power and Peace, sth ed. (New

York: Alfred A. Knopf, 1978), p. 560: “In my experience [states] will keep their bargains

as long as it is in their interest.”

See, for example, James A. Caporaso, “International Relations Theory and Multilater-

alism: The Search for Foundations,” International Organization 46 (Summer 1992), pp.

599-632.
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states, the realist assumption of a unitary rational actor optimizing utilities
distributed along smooth preference curves may have value. As Thomas
Schelling said at the beginning of his classic work, “The premise of
‘rational behavior’ is a potent one for the production of theory. Whether
the resulting theory provides good or poor insight into actual behavior
is ... a matter for subsequent judgment.”

Our interest in this work is in improving the prospects for compli-
ance with treaties, both at the drafting stage and later as the parties live
and operate under them. From this perspective, the realist analysis,
focusing on a narrow set of externally defined “interests” primarily, in
the classical version, the maintenance or enhancement of state military
and economic power is not very helpful. Improving compliance becomes
a matter of the manipulation of burdens and benefits defined in terms of
those interests, which translates into the application of military or eco-
nomic sanctions. Because these are costly, difficult to mobilize, and of
doubtful efficacy, they are infrequently used in practice. Meanwhile,
analytic attention is diverted from a wide range of institutional and
political mechanisms that in practice bear the burden of efforts to enhance
treaty compliance.

For a study of the methods by which compliance can be improved, the
background assumption of a general propensity of states to comply with
international obligations, which is the basis on which most practitioners
carry out their work, seems more illuminating.®

Efficiency

Decisions are not a free good. Governmental resources for policy anal-
ysis and decision making are costly and in short supply. Individuals and
organizations seek to conserve those resources for the most urgent and
pressing matters.” In these circumstances, standard economic analysis
argues against the continuous recalculation of costs and benefits in the
absence of convincing evidence that circumstances have changed since
the original decision. Efficiency dictates considerable policy continuity.

¢ See Oran R. Young, Compliance and Public Authority: A Theory with International
Applications (Baltimore, Md.: Johns Hopkins University Press, 1979), pp. 31-34.

7 See George Stigler, “The Economics of Information,” Journal of Political Economy
69 (June 1961), pp. 213-25; G. J. Stigler and G. S. Becker, “De Gustibus non Est
Disputandum” (There is no disputing taste), in Karen S. Cook and Margaret Levi, eds.,
The Limits of Rationality (Chicago: University of Chicago Press, 1990), pp. 191-216;
Charles E. Lindblom, The Policy Making Process (Englewood Cliffs, N.]J.: Prentice-Hall,
1968), p. 14.
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In areas of activity covered by treaty obligations, the alternative to re-
calculation is to follow the established rule.

Organization theory would reach the same result as economic anal-
ysis, but by a different route. In place of the continuously calculating,
maximizing rational actor, it substitutes a “satisficing” model of bounded
rationality that reacts to problems as they arise and searches for solutions
within a familiar and accustomed repertoire.® In this analysis, bureau-
cratic organizations are viewed as functioning according to routines and
standard operating procedures, often specified by authoritative rules and
regulations. The adoption of a treaty, like the enactment of any other
law, establishes an authoritative rule system. Compliance is the normal
organizational presumption.

The bureaucracy is not monolithic, of course, and it will likely contain
opponents of the treaty regime as well as supporters. When there is an
applicable rule in a treaty or otherwise, opposition ordinarily surfaces in
the course of rule implementation and takes the form of argument over
interpretation of language and definition of the exact content of the
obligation. Such controversies are settled in accordance with normal
bureaucratic procedures in which, again, the presumption is in favor of
“following” the rule.

Interests

The assertion that states carry out treaty commitments only when it is in
their interest to do so seems to imply that commitments are somehow
unrelated to interests. In fact, the opposite is true. The most basic prin-
ciple of international law is that states cannot be legally bound except
with their own consent. So, in the first instance, the state need not enter
into a treaty that does not conform to its interests.

More important, a treaty does not present the state with a simple binary
alternative, to sign or not to sign. Treaties, like other legal arrangements,
are artifacts of political choice and social existence. The process by which
they are formulated and concluded is designed to ensure that the final
result will represent, to some degree, an accommodation of the inter-
ests of the negotiating states. Modern treaty making, like legislation in

8 Herbert Simon, Models of Man: Social and Rational Mathematical Essays on Rational
Human Behavior in a Social Setting (New York: John Wiley & Sons, 1957), pp. 200-204.
See also James G. March and Herbert A. Simon, Organizations (New York: John Wiley
& Sons, 1958), p. 169. For an example of this model of organizational behavior applied
to the analysis of international affairs, see Graham T. Allison, The Essence of Decision:
Explaining the Cuban Missile Crisis (Glenview, Ill.: Scott, Foresman, 1971).
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a democratic polity, can be seen as a creative enterprise through which
the parties not only weigh the benefits and burdens of commitment but
explore, redefine, and sometimes discover their interests. It is at its best
a learning process in which not only national positions but also con-
ceptions of national interest evolve.

This process goes on both within each state and at the international
level. In a state with a well-developed bureaucracy, the elaboration of
national positions in preparation for treaty negotiations requires exten-
sive interagency vetting. Different officials with different responsibilities
and objectives engage in what amounts to a sustained internal negotia-
tion. The process can be seen in every major U.S. international negotiation.
For example, at the end of what Ambassador Richard Benedick calls
“the interagency minuet” in preparation for the Vienna Convention for
the Protection of the Ozone Layer, the final U.S. position “was drafted by
the State Department and was formally cleared by the Departments of
Commerce and Energy, The Council on Environmental Quality, EPA
[Environmental Protection Agency], NASA, NOAA [National Oceano-
graphic and Atmospheric Administration], OMB [Office of Management
and Budget], USTR [U.S. Trade Representative], and the Domestic Policy
Council (representing all other interested agencies).”® In addition to this
formidable alphabet soup, White House units, like the Office of Science
and Technology Policy, the Office of Policy Development, and the Coun-
cil of Economic Advisers, also got into the act. According to Trimble,
“each agency has a distinctive perspective from which it views the process
and which influences the position it advocates. . .. All these interests must
be accommodated, compromised or overriden by the President before
a position can even be put on the table.”*°

In the United States in recent years, increasing involvement of Con-
gress and with it nongovernmental organizations (NGOs) and the broader
public has introduced a new range of interests that must ultimately be
reflected in the national position.”* Similar developments seem to be
occurring in other democratic countries.

? Richard Benedick, Ozone Diplomacy: New Directions in Safeguarding the Planet
(Cambridge, Mass: Harvard University Press, 1991), pp. 51—53. Other states, at least
in advanced industrialized societies, exhibit similar, if perhaps not quite as baroque,
internal practices in preparation for negotiations. Developing countries, with small
resources to commit to bureaucratic coordination, may rely more on the judgment and
inspiration of representatives on the scene.

' Trimble, “Arms Control and International Negotiation Theory,” p. 550.

't See Benedick, Ozone Diplomacy, p. 57; Robert O. Keohane and Joseph S. Nye, Power
and Interdependence, 2d ed. (Glenview, Ill.: Scott, Foresman, 1989). p. 35.
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In contrast to day-to-day foreign policy decision making that is ori-
ented toward current political exigencies and imminent deadlines and is
focused heavily on short-term costs and benefits, the more deliberate
process employed in treaty making may serve to identify and reinforce
longer range interests and values. Officials engaged in developing the
negotiating position often have an additional reason to take a long-range
view, since they may have operational responsibility under any agreement
that is reached.”* What they say and how they conduct themselves at the
negotiating table may return to haunt them once the treaty has gone into
effect. Moreover, they are likely to attach considerable importance to the
development of governing norms that will operate predictably when
applied to the behavior of the parties over time. All these convergent
elements tend to influence national positions in the direction of broad-
based conceptions of the national interest that, if adequately reflected in
the treaty, will help to induce compliance.

The internal analysis, negotiation, and calculation of the benefits,
burdens, and impacts are repeated, for contemporary regulatory treaties,
at the international level.*? In anticipation of negotiations, the issues are
reviewed in international forums long before formal negotiation begins.
The negotiating process itself characteristically involves intergovernmental
debate often lasting years and involving not only other national govern-
ments but also international bureaucracies and NGOs. The most notable
case is the UN Conference on the Law of the Sea, in which that process
lasted for more than ten years, spawning innumerable committees, sub-
committees, and working groups, only to be torpedoed in the end by the
United States, which had sponsored the negotiations in the first place.™*
Current environmental negotiations on ozone and on global warming
follow very much the Law of the Sea pattern. The first conference on

'* Hudec uses the examples of the General Agreement on Tariffs and Trade (GATT) and the
International Trade Organization (ITO): “For the better part of the first decade, GATT
meetings resembled a reunion of the GATT/ITO draftsmen themselves. Failure of the
code would have meant a personal failure to many of these officials, and violation of
rules they had helped to write could not help being personally embarrassing.” See p. 1365
of Robert E. Hudec, “GATT or GABB? The Future Design of the General Agreement of
Tariffs and Trade,” Yale Law Journal 8o (June 1971), pp. 1299-386. See also Robert E.
Hudec, The GATT Legal System and World Trade Diplomacy, 2d ed. (Salem, N. H.:
Butterworth Legal Publishers, 1990), p. 54.

3 Robert D. Putnam, “Diplomacy and Domestic Politics: The Logic of Two-Level Games,”
International Organization 42 (Summer 1988), pp. 427—60.

'+ See James K. Sebenius, Negotiating the Law of the Sea (Cambridge, Mass.: Harvard
University Press, 1984); and William Wertenbaker, “The Law of the Sea,” parts 1 and 2,
The New Yorker, 1 August 1983, pp. 38-65, and 8 August 1983, pp. 56-83, respectively.
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stratospheric ozone was convoked by the UN Environment Program
(UNEP) in 1977, eight years before the adoption of the Vienna Conven-
tion on the Protection of the Ozone Layer."> The formal beginning of the
climate change negotiations in February 1991 was preceded by two years
of work by the Intergovernmental Panel on Climate Change, convened
by the World Meteorological Organization and the UNEP to consider
scientific, technological, and policy response questions.*®

Much of this negotiating activity is open to some form of public
scrutiny, triggering repeated rounds of national bureaucratic and polit-
ical review and revision of tentative accommodations among affected
interests. The treaty as finally signed and presented for ratification is
therefore likely to be based on considered and well-developed conceptions
of national interest that have themselves been shaped to some extent by
the preparatory and negotiating process.

Treaty making is not purely consensual, of course. Negotiations are
heavily affected by the structure of the international system, in which some
states are much more powerful than others. As noted, the Convention of the
Law of the Sea, the product of more than a decade of international nego-
tiations, was ultimately derailed when a new U.S. administration found it
unacceptable. On the other hand, a multilateral negotiating forum pro-
vides opportunities for weaker states to form coalitions and exploit block-
ing positions. In the same UN Conference on the Law of the Sea, the caucus
of what were known as “land-locked and geographically disadvantaged
states,” which included such unlikely colleagues as Hungary, Switzerland,
Austria, Uganda, Nepal, and Bolivia, had a crucial strategic position. The
Association of Small Island States, chaired by Vanuatu, played a similar
role in the global climate negotiations. Like domestic legislation, the inter-
national treaty-making process leaves a good deal of room for accommo-
dating divergent interests. In such a setting, not even the strongest state will
be able to achieve all of its objectives, and some participants may have to
settle for much less. The treaty is necessarily a compromise, “a bargain that

'S As early as 1975, the UNEP funded a World Meteorological Organization (WMO)
technical conference on implications of U.S. ozone layer research. But the immediate
precursor of the negotiating conference in Vienna came in March 1977, when the UNEP
sponsored a policy meeting of governments and international agencies in Washington,
D.C., that drafted a “World Plan of Action on the Ozone Layer.” See Benedick, Ozone
Diplomacy, p. 40.

The Intergovernmental Panel of Climate Change was set up by the UNEP and WMO after
the passage of UN General Assembly Resolution 43/53, A/RES/43/53, 27 January 1989,
“Resolution on the Protection of the Global Climate.”
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[has] been made.”'” From the point of view of the particular interests of
any state, the outcome may fall short of the ideal. But if the agreement
is well designed, sensible, comprehensible, and with a practical eye to
probable patterns of conduct and interaction—compliance problems and
enforcement issues are likely to be manageable. If issues of noncompliance
and enforcement are endemic, the real problem is likely to be that the
original bargain did not adequately reflect the interests of those that would
be living under it, rather than mere disobedience."®

It is true that a state’s incentives at the treaty-negotiating stage may be
different from those it faces when the time for compliance rolls around.
Parties on the giving end of the compromise, especially, might have reason
to seek to escape the obligations they have undertaken. Nevertheless, the
very act of making commitments embodied in an international agreement
changes the calculus at the compliance stage, if only because it generates
expectations of compliance in others that must enter into the equation.

Moreover, although states may know they can violate their treaty
commitments in a crunch, they do not negotiate agreements with the idea
that they can do so in routine situations. Thus, the shape of the substan-
tive bargain will itself be affected by the parties’ estimates of the costs and
risks of their own compliance and expectations about the compliance of
others. Essential parties may be unwilling to accept or impose stringent
regulations if the prospects for compliance are doubtful. The negotiation
will not necessarily collapse on that account, however. The result may be a
looser, more general engagement. Such an outcome is often deprecated as
a lowest-common-denominator outcome, with what is really important
left on the cutting room floor. But it may be the beginning of increasingly
serious and concerted attention to the problem.

Finally, the treaty that comes into force does not remain static and
unchanging. Treaties that last must be able to adapt to inevitable changes
in the economic, technological, social, and political setting. Treaties may
be formally amended, of course, or modified by the addition of a proto-
col, but these methods are slow and cumbersome. Since they are subject to
the same ratification process as the original treaty, they can be blocked or

>

'7 Susan Strange, “Cave! Hic Dragones: A Critique of Regime Analysis,” in Stephen D.
Krasner, ed., International Regimes (Ithaca, N.Y.: Cornell University Press, 1983), pp.
337-54; at 353.

'8 Systems in which compliance can only be achieved through extensive use of coercion are
rightly regarded as authoritarian and unjust. See Michael Barkun, Law Without
Sanctions: Order in Primitive Societies and the World Community (New Haven, Conn.:
Yale University Press, 1968), p. 62.
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avoided by a dissatisfied party. As a result, treaty lawyers have devised
a number of ways to deal with the problem of adaptation without seek-
ing formal amendment. The simplest is the device of vesting the power
to “interpret” the agreement in some organ established by the treaty. The
U.S. Constitution, after all, has kept up with the times not primarily by
the amending process but by the Supreme Court’s interpretation of its
broad clauses. The International Monetary Fund (IMF) Agreement gives
such power to the Governing Board, and numerous key questions includ-
ing the crucial issue of “conditionality,” whether drawings against the
fund’s resources may be conditioned on the economic performance of
the drawing member have been resolved by this means."®

A number of treaties establish authority to make regulations on
technical matters by vote of the parties (usually by a special majority),
which are then binding on all, though often with the right to opt out.
The International Civil Aeronautics Organization has such power with
respect to operational and safety matters in international air transport.*®
In many regulatory treaties, “technical” matters may be relegated to an
annex that can be altered by vote of the parties.*" In sum, treaties char-
acteristically contain self-adjusting mechanisms by which, over a signif-
icant range, they can be and in practice are commonly adapted to respond
to shifting interests of the parties.

NORMS

Treaties are acknowledged to be legally binding on the states that ratify
them.** In common experience, people, whether as a result of socialization

' Articles of Agreement of the IME 27 December 1945, as amended, Article 8, sec. 5, in
United Nations Treaty Series (UNTS), vol. 2, Treaty no. 20 (New York: United Nations,
1947), p- 39. For the conditionality decision, see decision no. 102-(52/11) 13 February
1952, “Selected Decisions of the Executive Directors and Selected Documents,” p. 16.
Convention on International Civil Aviation, 7 December 1944, Article 9o, in UNTS, vol.
15, Treaty no. 102, 1948, p. 295.

Montreal Protocol on Substances that Deplete the Ozone Layer, in International Legal
Materials, vol. 26, 1987, p. 1541, Article 2(9) (signed 16 September 1987 and entered
into force 1 January 1989; hereafter cited as Montreal Protocol) as amended, London
Adjustment and Amendments to the Montreal Protocol on Substances that Deplete the
Ozone Layer, in International Legal Materials, vol. 30, 1991, p. 537 (signed 29 June 1990
and entered into force 7 March 19971; hereafter cited as London Amendments).

The Vienna Convention on the Law of Treaties, signed 23 May 1969 (entered into force
on 27 January 1980), Article 2(1)(a), states that ““treaty’ means an international agree-
ment concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.” See UN Doc. A/CONE 39/27.
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or otherwise, accept that they are obligated to obey the law. So it is with
states. It is often said that the fundamental norm of international law is
pacta sunt servanda (treaties are to be obeyed).*? In the United States and
many other countries, they become a part of the law of the land. Thus, a
provision contained in an agreement to which a state has formally assented
entails a legal obligation to obey and is presumptively a guide to action.

This proposition is deeply ingrained in common understanding and
often reflected in the speech of national leaders. Yet the realist argument
that national actions are governed entirely by calculation of interests
(including the interest in stability and predictability served by a system of
rules) is essentially a denial of the operation of normative obligation in
international affairs. This position has held the field for some time in
mainstream international relations theory (as have closely related postu-
lates in other positivist social science disciplines).** But it is increasingly
being challenged by a growing body of empirical study and academic
analysis.

Such scholars as Elinor Ostrom and Robert Ellickson show how
relatively small communities in contained circumstances generate and
secure compliance with norms, even without the intervention of a super-
vening sovereign authority.*> Others, like Frederick Schauer and Friedrich
Kratochwil, analyze how norms operate in decision-making processes,
whether as “reasons for action” or in defining the methods and terms
of discourse.*® Even Jon Elster says “I have come to believe that social
norms provide an important kind of motivation for action that is irreduci-
ble to rationality or indeed to any other form of optimizing mechanism.”*”

*3 The Vienna Convention on the Law of Treaties, Article 26, specifies that “every treaty in
force is binding upon the parties to it and must be performed in good faith.” See also
chap. 30 of Arnold Duncan McNair, The Law of Treaties (Oxford: Clarendon Press,
1961), Pp. 493—505.

** William Eskridge, Jr., and G. Peller, “The New Public Law: Moderation as a Postmodern

Cultural Form,” Michigan Law Review 89 (February 1991), pp. 707-91.

See Elinor Ostrom, Governing the Commons: The Evolution of Institutions for Collec-

tive Action (Cambridge: Cambridge University Press, 1990): and Robert C. Ellickson,

Order Without Law: How Neighbors Settle Disputes (Cambridge, Mass.: Harvard

University Press, 1991).

See Frederick E Schauer, Playing by the Rules: A Philosophical Examination of Rule-

based Decision-making in Law and Life (Oxford: Clarendon Press, 1991): Kratochwil,

Rules, Norms and Decisions; and Sally Falk Moore, Law as Process (London: Routledge

& Kegan Paul, 1978).

7 Jon Elster, The Cement of Society: A Study of Social Order (Cambridge: Cambridge
University Press, 1989), p. 15. See also Margaret Levi, Karen S. Cook, Jodi A. O’Brien,
and Howard Fay, “Introduction: The Limits of Rationality,” in Cook and Levi, The
Limits of Rationality, pp. 1-16.
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The strongest circumstantial evidence for the sense of an obligation
to comply with treaties is the care that states take in negotiating and
entering into them. It is not conceivable that foreign ministries and
government leaders could devote time and energy on the scale they do to
preparing, drafting, negotiating, and monitoring treaty obligations unless
there is an assumption that entering into a treaty commitment ought to
and does constrain the state’s own freedom of action and an expectation
that the other parties to the agreement will feel similarly constrained.
The care devoted to fashioning a treaty provision no doubt reflects the
desire to limit the state’s own commitment as much as to make evasion by
others more difficult. In either case, the enterprise makes sense only on the
assumption that, as a general rule, states acknowledge an obligation to
comply with agreements they have signed. In the United States and other
Western countries, the principle that the exercise of governmental power
in general is subject to law lends additional force to an ethos of national
compliance with international undertakings.*® And, of course, appeals
to legal obligations are a staple of foreign policy debate and of the con-
tinuous critique and defense of foreign policy actions that account for so
much of diplomatic interchange and international political commentary.

All this argues that states, like other subjects of legal rules, operate
under a sense of obligation to conform their conduct to governing norms.

VARIETIES OF NONCOMPLYING BEHAVIOR

If the state’s decision whether or not to comply with a treaty is the result
of a calculation of costs and benefits, as the realists assert, the implication
is that noncompliance is the premeditated and deliberate violation of a
treaty obligation. Our background assumption does not exclude that such
decisions may occur from time to time, especially when the circumstances
underlying the original bargain have changed significantly.*® Or, as in the

8 Tt is not clear, however, that democracies are more law-abiding. See Diggs v. Shultz, 470
E 2d 461 (D.C. Cir. 1972): “Under our constitutional scheme, Congress can denounce
treaties if it sees fit to do so, and there is nothing the other branches of the government can
do about it. We consider that is precisely what Congress has done in this case” (pp. 466-67).
International law recognizes a limited scope for abrogation of an agreement in such
a case. See the Vienna Convention on the Law of Treaties, Article 62. Generally, however,
the possibility of change is accommodated by provisions for amendment, authoritative
interpretation, or even withdrawal from the agreement. See, for example, the withdrawal
provision of the ABM Treaty, Article 25(2), or the Limited Test Ban Treaty, Article 4.
None of these actions poses an issue of violation of legal obligations, though they may
weaken the regime of which the treaty is a part.
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area of international human rights, it may happen that a state will enter
into an international agreement to appease a domestic or international
constituency but have little intention of carrying it out. A passing
familiarity with foreign affairs, however, suggests that only infrequently
does a treaty violation fall into the category of a willful flouting of legal
obligation.?°

At the same time, general observation as well as detailed studies often
reveal what appear or are alleged to be significant departures from estab-
lished treaty norms. If these are not deliberate violations, what explains
this behavior? We discuss three circumstances, infrequently recognized
in discussions of compliance, that in our view often lie at the root of
behavior that may seem prima facie to violate treaty requirements:
(1) ambiguity and indeterminacy of treaty language, (2) limitations on
the capacity of parties to carry out their undertakings, and (3) the tem-
poral dimension of the social and economic changes contemplated by
regulatory treaties.

These factors might be considered “causes” of noncompliance. But
from a lawyer’s perspective, it is illuminating to think of them as
“defenses” — matters put forth to excuse or justify or extenuate a prima
facie case of breach. A defense, like all other issues of compliance, is
subject to the overriding obligation of good faith in the performance
of treaty obligations.?*

AMBIGUITY

Treaties, like other canonical statements of legal rules, frequently do not
provide determinate answers to specific disputed questions. Language
often is unable to capture meaning with precision. Treaty drafters do not
foresee many of the possible applications, let alone their contextual
settings. Issues that are foreseen often cannot be resolved at the time of
treaty negotiation and are swept under the rug.

Economic, technological, scientific, and even political circumstances
change. All these inescapable incidents of the effort to formulate rules to

3° Keohane surveyed two hundred years of U.S. foreign relations history and identified only
forty “theoretically interesting” cases of “inconvenient” commitments in which there
was a serious issue of whether or not to comply. See the chapter entitled “Commitments
and Compromise,” in Robert O. Keohane, “The Impact of Commitments on American
Foreign Policy,” manuscript, 1993, pp. 1—-49.

3% See Vienna Convention on the Law of Treaties, Article 26; Lassa Oppenheim, In-
ternational Law: A Treatise, 8th ed., ed. H. Lauterpacht (London: Longmans, 1955),
p. 956; and McNair, The Law of Treaties, p. 465.
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govern future conduct frequently produce a zone of ambiguity within
which it is difficult to say with precision what is permitted and what is
forbidden.

Of course, treaty language, like other legal language, comes in varying
degrees of specificity. The broader and more general the language, the
wider the ambit of permissible interpretations to which it gives rise. Yet
there are frequently reasons for choosing a more general formulation of
the obligation: the political consensus may not support more precision,
or, as with certain provisions of the U.S. Constitution, it may be wiser
to define a general direction, to try to inform a process, rather than seek to
foresee in detail the circumstances in which the words will be brought
to bear. If there is some confidence in those who are to apply the rules, a
broader standard defining the general policy behind the law may be
more effective in realizing it than a series of detailed regulations. The
North Atlantic Treaty has proved remarkably durable, though its lan-
guage is remarkably general: “In order more effectively to achieve the
objectives of this Treaty, the Parties, separately and jointly, by means of
continuous and effective self-help and mutual aid, will maintain and
develop their individual and collective capacity to resist armed attack.”?*

Detail also has its difficulties. As in the U.S. Internal Revenue Code,
precision generates loopholes, necessitating some procedure for con-
tinuous revision and authoritative interpretation. The complexities of
the rule system may give rise to shortcuts that reduce inefficiencies
when things are going well but may lead to friction when the political
atmosphere darkens.

In short, there will often be a considerable range within which parties
may reasonably adopt differing positions as to the meaning of the ob-
ligation. In domestic legal systems, courts or other authoritative insti-
tutions are empowered to resolve such disputes about meaning. The
international legal system can provide tribunals to settle such questions
if the parties consent. But compulsory means of authoritative dispute
resolution by adjudication or otherwise are not generally available at the
international level.>? Moreover, the issue of interpretation may not arise
in the context of an adversarial two-party dispute. In such cases, it

3* North Atlantic Treaty, Article 3, 63 stat. 2241, in UNTS, vol. 34, no. 541, 1949, p. 243.

33 Abram Chayes and Antonia Handler Chayes, “Compliance Without Enforcement: State
Behavior Under Regulatory Treaties,” Negotiation Journal 7 (July 1991), pp. 311-31. See
also Louis B. Sohn, “Peaceful Settlement of Disputes in Ocean Conflicts: Does UN Clause
3 Point the Way?” Law and Contemporary Problems 46 (Spring 1983), pp. 195—200.
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remains open to a state, in the absence of bad faith, to maintain its
position and try to convince the others.

In many such disputes, a consensus may exist or emerge among
knowledgeable professionals about the legal rights and wrongs.?* In
many others, however, the issue will remain contestable. Although one
party may charge another with violation and deploy legions of inter-
national lawyers in its support, a detached observer often cannot readily
conclude that there is indeed a case of noncompliance. In fact, it can be
argued that if there is no authoritative arbiter (and even sometimes
when there is), discourse among the parties, often in the hearing of a
wider public audience, is an important way of clarifying the meaning of
the rules.

In the face of treaty norms that are indeterminate over a considerable
range, even conscientious legal advice may not avoid issues of compliance.
At the extreme, a state may consciously seek to discover the limits of its
obligation by testing its treaty partners’ responses.

Justice Oliver Wendell Holmes said, “The very meaning of a line in the
law is that you intentionally may come as close to it as you can if you do
not pass it.”3> Perhaps a more usual way of operating in the zone of
ambiguity is to design the activity to comply with the letter of the obli-
gation, leaving others to argue about the spirit. The General Agreement
on Tariffs and Trade (GATT) prohibits a party from imposing quotas on
imports. When Japanese exports of steel to the United States generated
pressures from U.S. domestic producers that the Nixon administration
could no longer contain, U.S. trade lawyers invented the “voluntary
restraint agreement,” under which private Japanese producers agreed to
limit their U.S. sales.>® The United States imposed no official quota,
although the Japanese producers might well have anticipated some such
action had they not “volunteered.” Did the arrangement violate GATT
obligations?

Questions of compliance with treaty obligations ordinarily arise as
[incidental obstacles] to objectives that decisionmakers regard as impor-
tant.>” Lawyers may be consulted or may intervene. Decisions about how
the desired program is to be carried out emerge from a complex in-
teraction of legal and policy analysis that generates its own subrules and

”»

34 Oscar Schachter, “The Invisible College of International Lawyers,” Northwestern
University Law Review, vol. 72, no. 2, 1977, pp. 217-26.

35 Superior Oil Co. v. Mississippi, 280 U.S. 390 (1920), p. 395.

3¢ Consumers Union v. Kissinger, 506 F. 2d 136 (D.C. Cir. 1974).

37 Chayes and Chayes, “Living Under a Treaty Regime,” pp. 197 and 200.
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precedents. The process parallels that in a classic U.S. bureaucracy or
corporation.

Even in the stark, high politics of the Cuban Missile Crisis, State De-
partment lawyers argued that the United States could not lawfully react
unilaterally, since the Soviet emplacement of missiles in Cuba did not
amount to an “armed attack” sufficient to trigger the right of self-defense
in Article 51 of the UN Charter. Use of force in response to the missiles
would only be lawful if approved by the Organization of American States
(OAS). Though it would be foolish to contend that the legal position
determined President John Kennedy’s decision, there is little doubt that
the asserted need for advance OAS authorization for any use of force
contributed to the mosaic of argumentation that led to the decision to
respond initially by means of the quarantine rather than an air strike.
Robert Kennedy said later, “It was the vote of the Organization of
American States that gave a legal basis for the quarantine . .. and changed
our position from that of an outlaw acting in violation of international
law into a country acting in accordance with twenty allies legally pro-
tecting their position.”?® This was the advice he had heard from his
lawyers, and it was a thoroughly defensible position. Nevertheless, many
international lawyers in the United States and elsewhere disagreed
because they thought the action was inconsistent with the UN Charter.?®

CAPABILITY

According to classical international law, legal rights and obligations run
among states and is an undertaking by them as to their future conduct.
The object of the agreement is to affect state behavior. This simple
relationship between agreement and relevant behavior continues to exist
for many treaties. The LTBT is such a treaty. It prohibits nuclear testing
in the atmosphere, in outer space, or underwater. Only states conduct
nuclear weapons tests, so only state behavior is implicated in the under-
taking. The state, by governing its own actions, without more, determines
whether it will comply with the undertaking or not. Moreover, there is
no doubt about the state’s capacity to do what it has undertaken.

3% Robert Kennedy, Thirteen Days (New York: W. M. Norton, 1971), p. 99. See also Abram
Chayes “The Role of Law in the Cuban Missile Crisis.”

39 See, for example, Quincy Wright, “The Cuban Quarantine,” American Journal of In-
ternational Law 57 (July 1963), pp. 546-65; James S. Campbell, “The Cuban Crisis and the
UN Charter: An Analysis of the United States Position” Stanford Law Review 16 (December
1963), pp. 160—76; and William L. Standard, “The United States Quarantine of Cuba and
the Rule of Law,” American Bar Association Journal 49 (August 1963), pp. 744—48.
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Every state, no matter how primitive its structure or limited its resources,
can refrain from conducting atmospheric nuclear tests.

Even when only state behavior is at stake, the issue of capacity may
arise when the treaty involves an affirmative obligation. In the 1980s it
was a fair assumption that the Soviet Union had the capability to carry
out its undertaking to destroy certain nuclear weapons as required by
the START agreement. In the 1990s, that assumption was threatened by
the emergence of a congeries of successor states in place of the Soviet
Union, many of which did not have the necessary technical knowledge
or material resources to do the job.*°

The problem is pervasive in contemporary regulatory treaties. Much
of the work of the International Labor Organization (ILO) from the
beginning has been devoted to improving its members’ domestic labor
legislation and enforcement. The current spate of environmental agree-
ments poses the difficulty in acute form. Such treaties formally are among
states, and the obligations are cast as state obligations for example, to
reduce sulfur dioxide (SO,) emissions by 30 percent against a certain
baseline. However, the real object of such treaties is usually not to affect
state behavior but to regulate the behavior of nonstate actors carrying out
activities that produce SO,, using electricity, or gasoline. The ultimate
impact on the relevant private behavior depends on a complex series of
intermediate steps. It will normally require an implementing decree or
legislation followed by detailed administrative regulations. In essence, the
state will have to establish and enforce a full-blown domestic regime
designed to secure the necessary reduction in emissions.

The state may be “in compliance” when it has taken the formal legisla-
tive and administrative steps, and, despite the vagaries of legislative and
domestic politics, it is perhaps appropriate to hold it accountable for fail-
ure to do so. However, the construction of an effective domestic regulatory
apparatus is not a simple mechanical task. It entails choices and re-
quires scientific and technical judgment, bureaucratic capability, and fiscal
resources. Even developed Western states have not been able to construct
such systems with confidence that they will achieve the desired objective.**

4° Kurt M. Campbell, Ashton B. Carter, Steven E. Miller, and Charles A. Zraket, Soviet
Nuclear Fission: Control of the Nuclear Arsenal in a Disintegrating Soviet Union, CSIA
Studies in International Security, no. 1. Harvard University, Cambridge, Mass., Novem-
ber 1991, pp. 24, 25, and 108.

4! Kenneth Hanf, “Domesticating International Commitments: Linking National and Inter-
national Decision-making,” prepared for a meeting entitled Managing Foreign Policy
Issues Under Conditions of Change, Helsinki, July 1992.
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Although there are surely differences among developing countries,
the characteristic situation is a severe dearth of the requisite scientific,
technical, bureaucratic, and financial wherewithal to build effective do-
mestic enforcement systems. Four years after the Montreal Protocol was
signed, only about half the member states had complied fully with the
requirement of the treaty that they report annual chlorofluorocarbon
(CFC) consumption.** The Conference of the Parties promptly estab-
lished an Ad Hoc Group of Experts on Reporting, which recognized that
the great majority of the nonreporting states were developing countries
that for the most part were simply unable to comply without technical
assistance from the treaty organization.*?

The Montreal Protocol is the first treaty under which the parties un-
dertake to provide significant financial assistance to defray the incre-
mental costs of compliance for developing countries. The same issue
figured on a much larger scale in the negotiations for a global climate
change convention and in the UN Conference on Environment and
Development, held in Brazil in June 1992. The last word has surely not
been spoken in these forums, nor is the problem confined to environmental
agreements.

The Temporal Dimension

Significant changes in social or economic systems mandated by regulatory
treaty regimes** take time to accomplish. Thus, a cross section at any
particular moment in time may give a misleading picture of the state of
compliance. Wise treaty drafters recognize at the negotiating stage that

4* See Report of the Secretariat on the Reporting of Data by the Parties in Accordance with
Article 7 of the Montreal Protocol, UNEP/OzL.Pro.3/5, 23 May 1991, pp. 6-12 and
22-24; and Addendum, UNEP/OzL.Pro3/s/Add.l, 19 June 1991.

43 For the establishment of the Ad Hoc Group of Experts, see Report of the Second Meeting
of the Parties to the Montreal Protocol on Substances that Deplete the Ozone Layer,
UNEP/ OzL.Pro.2/3, Decision 2/9, 29 June 1990, p. 15. At its first meeting in December
1990, the Ad Hoc Group of Experts concluded that countries “lack knowledge and
technical expertise necessary to provide or collect” the relevant data and made a detailed
series of recommendations for addressing the problem. See Report of the First Meeting of
the Ad Hoc Group of Experts on the Reporting of Data, UNEP/OzL.Pro/WG.2/1/4,
7 December 1990.

44 The now-classical definition of an international regime appears in Krasner, “Structural
Causes and Regime Consequences,” p. 2: “Regimes are sets of implicit or explicit prin-
ciples, norms, rules, and decision-making procedures around which actors’ expectations
converge in a given area of international relations.”
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there will be a considerable time lag after the treaty is concluded before
some or all of the parties can bring themselves into compliance. Thus
modern treaties, from the IMF Agreement in 1945 to the Montreal
Protocol in 1987, have provided for transitional arrangements and made
allowances for special circumstances.*’ Nevertheless, whether or not the
treaty provides for it, a period of transition will be necessary.

Similarly, if the regime is to persist over time, adaptation to changing
conditions and underlying circumstances will require a shifting mix of
regulatory instruments to which state and individual behavior cannot
instantaneously respond. Often the original treaty is only the first in a series
of agreements addressed to the issue-area.

Activists in all fields lament that the treaty process tends to settle on
a least-common-denominator basis. But the drive for universality (or uni-
versal membership in the particular region of concern) may necessitate
accommodation to the response capability of states with large deficits
in financial, technical, or bureaucratic resources. A common solution is
to start with a low obligational ante and increase the level of regulation
as experience with the regime grows. The convention-protocol strategy
adopted in a number of contemporary environmental regimes exemplifies
this conception. The Vienna Convention on the Protection of the Ozone
Layer, signed in 1983, contained no substantive obligations but required
only that the parties “in accordance with the means at their disposal and
their capabilities” cooperate in research and information exchange and
in harmonizing domestic policies on activities likely to have an adverse
effect on the ozone layer.*® Two years later, as scientific consensus jelled
on the destructive effect of CFCs on the ozone layer, the Montreal Pro-
tocol was negotiated, providing for a 50 percent reduction from 1986
levels of CFC consumption by the year 2000.4” By June 1990, the parties
agreed to a complete phaseout.*®

The pattern has a long pedigree, extending back to the ILO, the first
of the modern international regulatory agencies, whose members agreed
in 1921 only to “bring the recommendation[s] or draft convention|s]
[prepared by the organization] before the authority or authorities within

45 See Articles of Agreement of the International Monetary Fund, Article 14, in UNTS, vol.

2, 1945, p. 1501; and Montreal Protocol, Article 5.

4 Vienna Convention for the Protection of the Ozone Layer (signed 22 March 1985 and
entered into force 22 September 1988; hereafter cited as Vienna Ozone Convention),
Article 2(2), in International Legal Materials, vol. 26, 1986, p. 1529.

47 Montreal Protocol, Article 2(4).

48 London Amendments, Annex 1, Articles 2A(5) and 2B(3).
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whose competence the matter lies, for the enactment of legislation or other
action.*” The ILO then became the forum for drafting and propagating
a series of specific conventions and recommendations on the rights of
labor and conditions of employment for adoption by the parties.

The effort to protect human rights by international agreement may
be seen as an extreme case of time lag between undertaking and perfor-
mance. Although the major human rights conventions have been widely
ratified, compliance leaves much to be desired. It is apparent that some
states adhered without any serious intention of abiding by them. But it is
also true that even parties committed to the treaties had different expec-
tations about compliance than with most other regulatory treaties. Indeed,
the Helsinki Final Act, containing important human rights provisions
applicable to Eastern Europe, is by its terms not legally binding.’°

Even so, it is a mistake to call these treaties merely “aspirational” or
“hortatory.” To be sure, they embody “ideals” of the international system,
but like other regulatory treaties, they were designed to initiate a process
that over time, perhaps a long time, would bring behavior into greater
congruence with those ideals. These expectations have not been wholly
disappointed. The vast amount of public and private effort devoted to
enforcing these agreements evinces their obligational content.

ACCEPTABLE LEVELS OF COMPLIANCE

The foregoing section identified a range of matters that might be put
forward by the individual actor in defense or excuse of a particular in-
stance of deviant conduct. From the perspective of the system as a whole,
however, the central issue is different. For a simple prohibitory norm like
a highway speed limit, it is in principle a simple matter to determine
whether any particular driver is in compliance. Yet most communities
and law enforcement organizations in the United States seem to be
perfectly comfortable with a situation in which the average speed on
interstate highways is perhaps ten miles above the limit. Even in individ-
ual cases, the enforcing officer is not likely to pursue a driver operat-
ing within that zone. The fundamental problem for the system is not
how to induce all drivers to obey the speed limit but how to contain

49 Constitution of the International Labor Organization, 11 April 1919, Article 405, 49
stat. 2722.

5° Conference on Security and Cooperation in Europe, Final Act (1 August 1975), Article
10, in International Legal Materials, vol. 14, 1975, p. 1292.
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deviance within acceptable levels. So, too, it is for international treaty
obligations.

“An acceptable level of compliance” is not an invariant standard. The
matter is further complicated because many legal norms are not like the
speed limit that permits an on-off judgment as to whether an actor is in
compliance. As noted above, questions of compliance are often contest-
able and call for complex, subtle, and frequently subjective evaluation.
What is an acceptable level of compliance will shift according to the
type of treaty, the context, the exact behavior involved, and over time.

It would seem, for example, that the acceptable level of compliance
would vary with the significance and cost of the reliance that parties place
on the others’ performance.’* On this basis, treaties implicating national
security would demand strict compliance because the stakes are so high,
and to some extent that prediction is borne out by experience. Yet even in
this area, some departures seem to be tolerable.

In the case of the NPT, indications of deviant behavior by parties have
been dealt with severely. In the 1970s, U.S. pressures resulted in the
termination of programs to construct reprocessing facilities in South Korea
and Taiwan.’* Recently, a menu of even more stringent pressures was
mounted against North Korea, which signed an IAEA safeguard agree-
ment and submitted to inspection [for a time].’?> The inspection and
destruction requirements placed on Iraq under UN Security Council
resolution 687 [and the sanctions imposed for violation represent], an
extreme case of this severity toward deviation by NPT parties.

Although over 130 states are parties to the NPT, the treaty is not
universal, and some nonparties have acquired or are seeking nuclear
weapons capability.’* Despite these important holdouts, compliance

5t Charles Lipson, “Why Are Some International Agreements Informal,” International
Organization 45 (Autumn 1991), pp. 495-538.
5% See Joseph A. Yager, “The Republic of Korea,” and “Taiwan,” in Joseph A. Yager, ed.,
Nonproliferation and U.S. Foreign Policy (Washington, D.C.: Brookings Institution,
1980), pp. 44—65 and 66-81, respectively.
See David Sanger “North Korea Assembly Backs Atom Pact,” The New York Times, 10
April 1992, p. A3; and David Sanger, “North Korea Reveals Nuclear Sites to Atomic
Agency, The New York Times, 7 May 1992, p. A4. The initial U.S. response included
behind-the-scenes diplomatic pressure and encouraging supportive statements by con-
cerned states at IJAEA meetings. See L. Spector, Nuclear Ambitions: The Spread of
Nuclear Weapons, 1989-1990 (Boulder, Colo.: Westview Press, 1990), pp. 127-30.
Japan apparently has refused to consider economic assistance or investment in North
Korea until the nuclear issue is cleared up.
54 Countries that have not ratified the NPT include Argentina, Brazil, China, France, India,
Israel, and Pakistan. See Spector, Nuclear Ambitions, p. 430.
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with the NPT by the parties remains high. In fact, prominent nonparties
including Argentina, Brazil, and South Africa have either adhered to the
treaty or announced that they will comply with its norms.’* Although
there have been some significant departure from its norms and less than
universal acquiescence, the nonproliferation regime is surviving.

If national security regimes have not collapsed in the face of significant
perceived violation, it should be no surprise that economic and environ-
mental treaties can tolerate a good deal of noncompliance. Such regimes
are in fact relatively forgiving of violations plausibly justified by extenu-
ating circumstances in the foreign or domestic life of the offending state,
provided the action does not threaten the survival of the regime. As noted
above, a considerable amount of deviance from strict treaty norms may
be anticipated from the beginning and accepted, whether in the form of
transitional periods, special exemptions, limited substantive obligations,
or informal expectations of the parties.

The generally disappointing performance of states in fulfilling report-
ing requirements is consistent with this analysis.>® It is widely accepted
that failure to file reports reflects a low domestic priority or deficient
bureaucratic capacity in the reporting state. Since the reporting is not
central to the treaty bargain, the lapse can be viewed as “technical.”
When, as in the Montreal Protocol, accurate reporting was essential to
the functioning of the regime, the parties and the secretariat made
strenuous efforts to overcome the deficiency, and with some success.>”

The Convention on International Trade in Endangered Species (CITES)
ordinarily displays some tolerance for noncompliance, but the alarming
and widely publicized decline in the elephant population in East African
habitats in the 1980s galvanized the treaty regime. The parties took
a decision to list the elephant in Appendix A of the treaty (shifting it from
Appendix B, where it had previously been listed), with the effect of ban-
ning all commercial trade in ivory. The treaty permits any party to enter

55 Reuters News Service, “Argentina and Brazil Sign Nuclear Accord,” The New York
Times, 14 December 1991, p. 7; “Brazil and Argentina: IAEA Safeguard Accord,” U.S.
Department of State Dispatch, 23 December 1991, p. 907; Reuters News Service, “South
Africa Signs a Treaty Allowing Nuclear Inspection,” The New York Times, 9 July 1991,
p- Art; and “Fact Sheet: Nuclear Non-proliferation Treaty,” U.S. Department of State
Dispatch, 8 July 1991, p. 491.

5¢ U.S. General Accounting Office, International Environment: International Agreements
Are Not Well-Monitored, GAO, RCED-92-43, January 1992.

57 See Report of the Secretariat on the Reporting of Data by the Parties in Accordance with
Article 7 of the Montreal Protocol, UNEP/OzL.Pro.3/5, 23 May 1991, pp. 6-12 and
22-24; and Addendum, UNEP/OzL.Pro.3/5/Add.1, 19 June 1991.
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a reservation to such an action, in which case the reserving party is not
bound by it. Nevertheless, through a variety of pressures, the United States
together with a group of European countries insisted on universal ad-
herence to the ban, bringing such major traders as Japan and Hong Kong
to heel.’® The head of the Japanese Environment Agency supported the
Japanese move in order “to avoid isolation in the international com-
munity.”® It was freely suggested that Japan’s offer to host the next
meeting of the conference of parties, which was accepted on the last day
of the conference after Japan announced its changed position, would
have been rejected had it reserved on the ivory ban.

The meaning of the background assumption of general compliance is
that most states will continue to comply, even in the face of considerable
deviant behavior by other parties. In other words, the free-rider problem
has been overestimated. The treaty will not necessarily unravel in the face
of defections. As Mancur Olson recognized, if the benefits of the collec-
tive good to one or a group of parties outweigh the costs to them of pro-
viding the good, they will continue to bear the costs regardless of the
defections of others.*°

It seems plausible that treaty regimes are subject to a kind of critical-
mass phenomenon, so that once defection reaches a certain level, or in the
face of massive violation by a major player, the regime might collapse.®*
Thus, either the particular character of a violation or the identity of the
violator may pose a threat to the regime and evoke a higher demand for
compliance. [Thus, in many of the situations in which the United States

58 For a report of Japan’s announcement of its intention not to enter a reservation on the
last day of the conference, see United Press International, “Tokyo Agrees to Join Ivory
Import Ban,” Boston Globe, 21 October 1989, p. 6. Japan stated that it was “respecting
the overwhelming sentiment of the international community.” As to Hong Kong, see
Jane Perlez, “Ivory Ban Said to Force Factories Shut,” The New York Times, 22 May
1990, p. Ar4. The Hong Kong reservation was not renewed after the initial six-month
period. Five African producer states with effective management programs did enter
reservations but agreed not to engage in trade until at least the next conference of the
parties. See Michael J. Glennon, “Has International Law Failed the Elephant,” American
Journal of International Law 84 (January 1990), pp. 1-43, especially p. 17. At the
1992 meeting they ended their opposition. See “Five African Nations Abandon Effort
to Resume Elephant Trade in CITES Talks,” Bureau of National Affairs Environment
Daily, electronic news service, 12 March 1992.

United Press International, “Tokyo Agrees to Join Ivory Import Ban,” Boston Globe, 21
October 1989.

Mancur Olson, The Logic of Collective Action (Cambridge, Mass.: Harvard University
Press, 1971), pp. 33-36.

For a discussion of critical-mass behavior models, see Thomas Schelling, Micromotives
and Macrobebavior (New York: Norton, 1978), pp. 91-110.
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accused the Soviet Union of egregious violations of the ABM Treaty, and
although nuclear security was involved,| the violations did not threaten
the basic treaty bargain. The United States responded with a significant
enforcement effort but did not itself destroy the basic bargain by
abrogating the treaty. In the CITES elephant case, involving relatively
peripheral national interests from the realist perspective, a reservation by
Japan would have threatened the collapse of the regime. A concerted and
energetic defense resulted.

DETERMINING THE ACCEPTABLE COMPLIANCE LEVEL

If, as we argue above, the “acceptable level of compliance” is subject to
broad variance across regimes, times, and occasions, how is what is
“acceptable” to be determined in any particular instance? The economists
have a straightforward answer: invest additional resources in enforce-
ment (or other measures to induce compliance) up to the point at which
the value of the incremental benefit from an additional unit of compli-
ance exactly equals the cost of the last unit of additional enforcement
resources.®* Unfortunately, the usefulness of this approach is limited by the
impossibility of quantifying or even approximating, let alone monetizing,
any of the relevant factors in the equation and markets are not normally
available to help.

In such circumstances, as Charles Lindblom has told us, the process by
which preferences are aggregated is necessarily a political one.®? It follows
that the choice whether to intensify (or slacken) the international en-
forcement effort is necessarily a political decision. It implicates all the
same interests pro and con that were involved in the initial formulation of
the treaty norm, as modified by intervening changes of circumstances.
Although the balance will to some degree reflect the expectations of
compliance that the parties entertained at that time, it is by no means
rare, in international as in domestic politics, to find that what the law-
maker has given in the form of substantive regulation is taken away in the
implementation. What is “acceptable” in terms of compliance will reflect

2 See Gary Becker, “Crime and Punishment: An Economic Approach,” Journal of Politi-
cal Economy 76 (March/April 1968), pp. 169—217; and Stigler,” The Optimum Enforce-
ment of Laws,” p. 526.

Charles E. Lindblom, Politics and Markets (New York: Basic Books, 1977), pp. 254-55.-
At the domestic level, the decision whether to intensify enforcement of the treaty
implicates a similar political process, as the continuous debates in the United States over
GATT enforcement testify. Our work-in-progress includes a consideration of second-
level enforcement.
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the perspectives and interests of participants in the ongoing political
process rather than some external scientific or market-validated standard.

If the treaty establishes a formal organization, that body may serve as
a focus for mobilizing the political impetus for a higher level of compli-
ance. A strong secretariat can sometimes exert compliance pressure, as in
the IMF or ILO. The organization may serve as a forum for continuing
negotiation among the parties about the level of compliance. An example
of these possibilities is the effort of the International Maritime Consulta-
tive Organization (IMCO) —and after 1982 its successor, the International
Maritime Organization (IMO) - to control pollution of the sea by tanker
discharges of oil mixed with ballast water.®* IMCO?s regulatory approach
was to impose performance standards limiting the amount of oil that
could be discharged on any voyage. From 1954, when the first oil pol-
lution treaty was signed, until the 1978 revisions, there was continuous
dissatisfaction with the level of compliance. IMCO responded by im-
posing increasingly strict limits, but these produced only modest results
because of the difficulty of monitoring and verifying the amount of oil
discharged. Finally, in 1978 IMO adopted a new regulatory strategy and
imposed an equipment standard requiring all new tankers to have sep-
arate ballast tanks that physically prevent the intermixture of oil with
the discharged ballast water. The new requirement was costly to tanker
operators but easily monitored by shipping authorities. Compliance with
the equipment standard has been close to 100 percent, and discharge of
oil from the new ships is substantially nil. The sequence reflects the
changing configuration of political strength between domestic environ-
mental and shipping constituencies in the members of IMO (and IMCO)
which was originally referred to as a “shipping industry club.”

Again, after a considerable period of fruitless exhortation in the In-
ternational Whaling Commission, Japan finally agreed to participate in a
temporary moratorium on whaling that had been proclaimed by the or-
ganization when the United States threatened trade sanctions under the
Marine Mammal Protection Act.®> The Japanese ban on ivory imports
shows a mixture of economic and reputational threats. The United States

%4 Ronald Mitchell, “Intentional Oil Pollution of the Oceans: Crises, Public Pressure, and
Equipment Standards,” in Peter M. Haas, Robert O. Keohane, and Mark A. Levy, eds.,
Institutions for the Earth: Sources of Effective International Environmental Protection
(Cambridge, Mass.: MIT Press, forthcoming).

65 See Steinar Andresen, “Science and Politics in the International Management of Whales,”
Marine Policy, vol. 13, no. 2, 1989, p. 99; and Patricia Birnie, International Regulation
of Whaling (New York: Oceana, 1985).
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hinted at trade sanctions, and the conference of the parties of CITES
threatened not to schedule its next meeting in Kyoto if Japan remained
out of compliance.

If there are no objective standards by which to recognize an “accept-
able level of compliance,” it may be possible at least to identify some
general types of situations that might actuate the deployment of political
power in the interest of greater compliance. First, states committed to
the treaty regime may sense that a tipping point is close, so that enhanced
compliance would be necessary for regime preservation. As noted above,
the actions against Japan on the ivory import ban may have been of this
character. After the high visibility given to the CITES moves to ban the
ivory trade, there would not have been much left of the regime if Japan
had been permitted to import with impunity.

Second, states committed to a level of compliance higher than that
acceptable to the generality of the parties may seek to ratchet up the
standard. The Netherlands often seems to play the role of “leader” in
European environmental affairs both in the North Sea and Baltic Sea
regimes and in LRTAP.®® Similarly, the United States may be a “leader” for
improving compliance with the NPT, where its position is far stronger
than that of its allies.

Finally, campaigning to improve a compliance level that states con-
cerned would just as soon leave alone is a characteristic activity for NGOs,
especially in the fields of the environment and of human rights. NGOs
increasingly have direct access to the political process both within the
treaty organizations and in the societies of which they are a part. Their
technical, organizational, and lobbying skills are an independent resource
for enhanced compliance at both levels of the two-level game.

CONCLUSION

The foregoing discussion reflects a view of noncompliance as a deviant
rather than an expected behavior, and as endemic rather than deliberate.
This in turn leads to de-emphasis of formal enforcement measures and
even, to a degree, of coercive informal sanctions, except in egregious
cases. It shifts attention to sources of noncompliance that can be man-
aged by routine international political and managerial processes. Thus,
the improvement of dispute resolution procedures goes to the problem

66 See Peter M. Haas, “Protecting the Baltic and North Seas,” in Haas, Keohane, and Levy,
Institutions for the Earth.
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of ambiguity; technical and financial assistance may help cure the capac-
ity deficit; and transparency will make it likelier that, over time, national
policy decisions are brought increasingly into line with agreed interna-
tional standards.

These approaches merge in the process of “jawboning” an effort to
persuade the miscreant to change its ways that is the characteristic form
of international enforcement activity. This process exploits the practical
necessity for the putative offender to give reasons and justifications for
suspect conduct. These reasons and justifications are reviewed and cri-
tiqued in a variety of venues, public and private, formal and informal. The
tendency is to winnow out reasonably justifiable or unintended fail-
ures to fulfill commitments that comport with a good-faith compli-
ance standard and to identify and isolate the few cases of egregious and
willful violation. By systematically addressing and eliminating all miti-
gating circumstances that might possibly be advanced, this process can
ultimately demonstrate that what may at first have seemed like ambig-
uous conduct is a black-and-white case of deliberate violation. The of-
fending state is left with a stark choice between conforming to the rule
as defined and applied in the particular circumstances or openly flouting
its obligation. This turns out to be a very uncomfortable position for
even a powerful state. One example is the now demonstrated Iraqi
retreat in showdowns with the UN-IAEA inspection teams.®”

Enforcement through these interacting measures of assistance and
persuasion is less costly and intrusive and is certainly less dramatic than
coercive sanctions, the easy and usual policy elixir for noncompliance.
It has the further virtue that it is adapted to the needs and capacities of
the contemporary international system.

7 For an account of the Iragi response, see Sean Cote, A Narrative of the Implementation
of Section C of UN Security Council Resolution 687.



Is the Good News About Compliance Good News
About Cooperation?

George W. Downs, David M. Rocke, and
Peter N. Barsoom

In the past few years many social scientists interested in cooperation have
turned their attention to the problem of compliance in international
regulatory regimes. Much of the empirical research in this area has been
conducted by a group composed mainly of qualitative political scientists
and scholars interested in international law." Its message is that (1)
compliance is generally quite good; (2) this high level of compliance
has been achieved with little attention to enforcement; (3) those com-
pliance problems that do exist are best addressed as management rather
than enforcement problems; and (4) the management rather than the
enforcement approach holds the key to the evolution of future regulatory
cooperation in the international system. As Oran Young notes, “A new
understanding of the bases of compliance — one that treats compliance as
a management problem rather than an enforcement problem and that has
profound practical as well as theoretical implications — is making itself
felt among students of international relations.”* In short, not only are
the dreary expectations born of factors such as relative gains concerns,
collective action problems, anarchy, and fears of self-interested

' For example, see Arora and Cason 1995; Chayes and Chayes 1990; 19915 1993a; 1993 b;
Duffy 1988; Haas, Keohane, and Levy 1993; Hawkins 1984; Mitchell 1993; 1994a;
1994b; 1995; Scholz 1984; Sparrow 1994; Young 1989; and 1994.

* Young’s quotation is taken from the dust jacket of Mitchell 1994a.
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Keohane, Marc Levy, Ron Mitchell, Ken Oye, Michael Ross, the editor of International
Organization, and the anonymous referees for their helpful comments. The authors also
acknowledge the support of the John D. and Catherine T. MacArthur Foundation to the
Center of International Studies, Princeton University.
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exploitation incorrect but also the enforcement limitations that always
have appeared to sharply bound the contributions of international law and
many international institutions now appear to have been exaggerated.

In this essay we will argue that the empirical findings of this group,
which we refer to as the “managerial” school, are interesting and important
but that its policy inferences are dangerously contaminated by selection
problems. If we restrict our attention to those regulatory treaties that
prescribe reductions in a collectively dysfunctional behavior (e.g., tariffs,
arms increases), evidence suggests that the high level of compliance and
the marginality of enforcement result from the fact that most treaties re-
quire states to make only modest departures from what they would have
done in the absence of an agreement. This creates a situation where states
often are presented with negligible benefits for even unpunished defec-
tions; hence the amount of enforcement needed to maintain cooperation is
modest. Nothing is wrong with this situation in itself, but it is unlikely to
provide the model for the future that the managerialists claim. Even if we
assume that the absolute value of the benefits generated by this small
amount of regulation is relatively large, further progress in international
regulatory cooperation will almost certainly require the creation of
agreements that present far greater incentives to defect than those cur-
rently in place (e.g., more demanding environmental standards, fewer non-
tariff barriers, steeper arms reductions). We have precious little evidence
that such progress can be obtained in the absence of better enforcement.

After discussing the problems posed by endogeneity and selection, we
present the theoretical argument for linking enforcement level to what we call
“depth of cooperation” and examine the extent to which deep cooperation
has been achieved without enforcement. We then present a number of prom-
inent exceptions to the managerial school’s unqualified generalizations about
the causes and cures of noncompliance. Finally, we discuss the strategic
implications of the evolution of increasingly cooperative regimes.

THE MANAGERIAL THESIS

The bedrock of the managerial school is the finding that state compliance
with international agreements is generally quite good and that enforce-
ment has played little or no role in achieving and maintaining that record.
In Abram Chayes and Antonia Chayes’s words, what ensures compli-
ance is not the threat of punishment but “a plastic process of interaction
among the parties concerned in which the effort is to reestablish, in the
microcontext of the particular dispute, the balance of advantage that
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brought the agreement into existence.”? For the members of the mana-
gerial school, “noncompliance is not necessarily, perhaps not even
usually, the result of deliberate defiance of the legal standard.”* On those
rare occasions when compliance problems do occur they should not be
viewed as violations or self-interested attempts at exploitation, but as
isolated administrative breakdowns. The causes of noncompliance are to
be found in (1) the ambiguity and indeterminacy of treaties, (2) the capac-
ity limitations of states, and (3) uncontrollable social or economic changes.’
Not surprisingly, the managerial school takes a dim view of formal
and even informal enforcement measures. Punishment not only is in-
appropriate given the absence of any exploitative intent but it is too
costly, too political, and too coercive. As Ronald Mitchell notes, “Re-
taliatory non-compliance often proves unlikely because the costs of any
individual violation may not warrant a response and it cannot be specifically
targeted, imposing costs on those that have consistently complied without
hurting the targeted violator enough to change its behavior.”® As a result,
according to Young, “arrangements featuring enforcement as a means of
eliciting compliance are not of much use in international society.”” Since
sanctions usually are more successful against economically vulnerable
and politically weak countries and “unilateral sanctions can be imposed
only by the major powers, their legitimacy as a device for treaty
enforcement is deeply suspect,” as Chayes and Chayes point out.® ***
Instances of apparent noncompliance are problems to be solved, rather
than violations that have to be punished. According to Chayes and Chayes,
“As in other managerial situations, the dominant atmosphere is that of
actors engaged in a cooperative venture, in which performance that seems
for some reason unsatisfactory represents a problem to be solved by mutual
consultation and analysis, rather than an offense to be punished. Persua-
sion and argument are the principal motors of this process.”® The
strategies necessary to induce compliance and maintain cooperation
involve: (1) improving dispute resolution procedures, (2) technical and
financial assistance, and (3) increasing transparency. The last is especially
important: “For a party deliberately contemplating violation, the high

w

Chayes and Chayes 1991, 303.
Ibid., 301.

Chayes and Chayes 1993b, 188.
Mitchell 1993, 330.

7 Young 1994, 74 and 134.

8 Chayes and Chayes 1993a, 29.
? Chayes and Chayes 1991, 303.
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probability of discovery reduces the expected benefits rather than in-
creasing the costs and would thus deter violation regardless of the
prospect of sanctions.”"°

THE ENDOGENEITY AND SELECTION PROBLEMS

It is not difficult to appreciate why the findings of the managerial school
suggest that both international institutions and even international law
have a far brighter future than most international relations specialists have
believed for the past fifty years. Apart from sharply contradicting the
pessimistic expectations of many realists and neorealists about the in-
ability of cooperation and self-regulation to flourish in an anarchic world,
they also run counter to the claims of cooperation researchers in the
rational-choice tradition. Such researchers emphasize the centrality of
enforcement concerns in regulatory environments and characterize them
as mixed-motive games, where the danger of self-interested exploitation is
significant, as opposed to coordination games, where it is not.'* Such
findings certainly add credibility to the frequent speculation that the
rational-choice tradition’s affection for the repeated prisoners’ dilemma
has led it to overemphasize enforcement and underemphasize the poten-
tial for voluntary compliance and noncoercive dispute resolution.

To even begin to overcome the problems that endogeneity poses for
understanding the role of enforcement in regulatory compliance, we need
to control for the basis of state selection; that is, those characteristics of
international agreements that play the same role for states as musical
difficulty does for the school orchestras. One likely candidate is what we
have termed the depth of cooperation. International political economists
define the depth of an agreement by the extent to which it requires behind-
the-border integration with regard to social and environmental standards
as well as with regard to the reduction of barriers to trade. Here, however,
the depth of an agreement refers to the extent to which it captures the
collective benefits that are available through perfect cooperation in one
particular policy area. Given the difficulties involved in identifying the
cooperative potential of an ideal treaty, it is most useful to think of

' Chayes and Chayes 1993a, 18.

' See, for example, Abreu 1988; Abreu, Pearce, and Stacchetti 1986; 1989; Bayard and
Elliott 1994; Downs and Rocke 1995; Hungerford 1991; Martin 19925 Staiger 1995;
and Sykes 1990.
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a treaty’s depth of cooperation as the extent to which it requires states to
depart from what they would have done in its absence. If we are examin-
ing the critical subset of regulatory treaties that require states to reduce
some collectively dysfunctional behavior like tariffs or pollution, a treaty’s
theoretical depth of cooperation would refer to the reduction it required
relative to a counterfactual estimate of the tariff or pollution level that
would exist in the absence of a treaty. Of course, the depth of cooperation
that a treaty actually achieved might be quite different than this figure.
Here we measure depth of cooperation by the treaty level because that
is the figure which serves as the basis for judging the level of compliance. In
the absence of a trustworthy theoretical estimate of this counterfactual,
it could be based on the status quo at the time an agreement was signed or
on a prediction derived from the year-to-year change rate prior to that time.
Either estimate of depth of cooperation is obviously quite crude. There
are doubtless policy areas in which, for any number of reasons, the
potential for cooperation is much smaller than others. In such cases our
depth measure will make cooperation in these areas appear shallower
than it really is. Yet if one is willing to concede, as both managerialists
and more conventional institutionalists argue, that there are substantial
cooperative benefits that are as yet unrealized in the areas of arms control,
trade, and environmental regulation, this depth of cooperation measure
provides a rough idea of what states have accomplished. We can in turn
use it to interpret compliance data and help assess the role of enforcement.
While this measure of depth is hardly perfect, there is no reason to expect
that it is biased in such a way as to distort the relationship between the
depth of cooperation represented by a given treaty, the nature of the game
that underlies it, and the amount of enforcement needed to maintain it.
Depth of cooperation is important to track because just as the role
of enforcement differs in mixed-motive and coordination games, it also
varies within mixed-motive games according to depth. To appreciate the
connection, consider the following model. States A and B are playing a
repeated bilateral trade game in which each state in each period chooses
alevel of protection P € [o, ) that influences the level of trade. The utility
of state A is denoted as U4(P*,P?), and the utility of state B is denoted
as Ug(P*,PP). We do not specify the functional form of these utilities but
instead adopt a series of plausible assumptions detailed in Appendix A.**

** These assumptions also contain conditions on the response functions R4(Pg) and Rp(Pa),
which denote the optimal single-period response of one state to a particular level of
protection (e.g., tariff) chosen by the other state.
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We will adopt the convention of representing the trade game as a
prisoners’ dilemma. While some have argued that this pattern of incen-
tives emerges from a variety of plausible circumstances, we assume it
has emerged from electoral and financial incentives provided by interest
groups working to protect domestic products from foreign competi-
tion.”3 If we consider only two particular levels of tariffs P* < P2
and PP < P2, then the four outcomes represented by each side choosing
P or P, form a payoff matrix of the prisoners’ dilemma type. In this case,
each side prefers higher tariffs regardless of the choice of the other side,
but both sides prefer mutual cooperation to mutual defection. Unlike the
repeated prisoners’ dilemma, the choices defined by the present model
are continuous rather than discrete. Treaties can be set at any level below
the noncooperative tariff rates. Cheating can be limited or flagrant.
And punishments can range from a barely perceptible increase in tariffs
that lasts for one period to a multiple of current tariffs that lasts
indefinitely.

Under the assumptions of our model, if tariff levels are high, both states
have an opportunity to benefit by devising an agreement to lower them.
Nevertheless, there is an incentive to exploit the other party’s trust; that is,
A’s optimal one-period response to side B’s cooperative tariff level will
always be to raise tariffs. Self-interest will prevent such cheating only
if the consequences of cheating are greater than the benefits. To achieve
a situation where this disincentive exists, states must resort to a punish-
ment for defection. In this case, one punishment strategy prescribes
that state A begin by observing the treaty, but if B violates it, even mod-
estly, state A should respond by abrogating the agreement (or otherwise
reducing its level of compliance) for some specified period of time.
During cooperative periods each side’s tariff is supposed to be limited
to P4 < P2 and P? < PZ, while in the punishment periods both sides
raise tariffs to some noncooperative level. The most extreme punish-
ment strategy, often called the “grim strategy,” occurs when the response
to any violation is permanent reversion to the noncooperative Nash
equilibrium. A punishment strategy is sufficient to enforce a treaty when
each side knows that if it cheats it will suffer enough from the punish-
ment that the net benefit will not be positive.

To make this more concrete, consider an example where the non-
cooperative tariff is at a level of 1oo percent for each side, and plausible

'3 For the former argument, see Staiger 1995, 27. For the latter, see Grossman and Helpman
1994.
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treaties would provide for symmetric reductions in tariffs for each
side.™ Figure 5.1 compares the one-period utility of both sides observing
the treaty with the temptation to defect. The temptation to cheat in
this model rises rapidly with the cooperativeness of the treaty, while the
treaty benefits rise less rapidly. This is what imposes a limit on which
treaties can be supported. Figure 5.2 shows the punishment periods nec-
essary to support treaties of various sizes. A shorter period would make
the treaty vulnerable to cheating because it would be insufficient to
remove all of the gains from violating the treaty. For example, a treaty
that specifies a 5 percent reduction in tariffs only requires a punishment
of two periods; the best treaty that can be supported with the max-
imal punishment of infinite duration is 37.19 percent. The increase in
the ratio of the benefit of cheating to the benefit of cooperating means
that increasingly severe punishments are necessary to deter defection —
here severity means length of punishment — as the benefits of the treaty
and corresponding restrictiveness of its requirements increase. Although
the rate of increase in utility with the increase in punishment length
decreases, the utility obtainable by very long punishments is still many
times that of the utility obtainable with punishment lengths of one or
two periods. The essential point the graph demonstrates is the deeper
the agreement is, the greater the punishments required to support it.

The only relevant criterion is that punishment must hurt the trans-
gressor state at least as much as that state could gain by the violation. This
does not imply that, say, a certain amount of trade restriction should be
punished by an equal trade restriction (tit-for-tat); nor does it mean that
the transgressor be punished at least as much as the transgressor’s viola-
tion hurt the other party. Although both of these standards possess as-
pects of fairness, neither is relevant to supporting the treaty equilibrium.
Fairness and justice must take a back seat to the correct disincentive.

The specific mechanism by which states punish violations is less relevant
to the relationship between depth of cooperation and enforcement than is
the magnitude of enforcement. Although we motivate the model by using
a case of centralized enforcement for convenience, nothing in the analysis
precludes effective decentralized enforcement schemes. Enforcement can
occur through linkages, as in the case of the Soviet Union and United
States during the Kissinger years; through formal institutions such as the

4 Of course, in the multiperiod model, the feasibility of maintaining this treaty depends
on the discount factor, 3, as well as on the previous parameters. In this case, we use
a discount factor of 8 = .95, corresponding to an interest rate of § percent.
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FIGURE §5.1. One-period utility of treaty compliance versus defection.

General Agreement on Tariffs and Trade (GATT) Dispute Settlement
Procedure; through unilateral actions, as in the U.S. enforcement of fish-
ery and wildlife agreements under the Pelly and Packwood-Magnuson
amendments; or by domestic law as in the European Union and environ-
mental treaties. Given the weakness of current international institutions
and the relative difficulty in mobilizing formal sanctions, we suspect — like
the majority of managerialists — that the most effective enforcement
schemes may well be decentralized and not involve perfectly coordinated
action by every signatory of a multilateral agreement.”> This, however,
does not negate the connection between depth of cooperation and the
magnitude of the punishment necessary to maintain compliance in mixed-
motive games.

DISCUSSION

This logical connection between the depth of cooperation represented
by a given treaty and the amount of enforcement that is needed in
mixed-motive games suggests that evaluating the importance of enforce-
ment by examining how high compliance is when it is low or absent might

5 On the role of decentralized enforcement schemes, see Ostrom 1990; and Kandori 1992.
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FIGURE §.2. Punishment required to support treaties of various sizes

be misleading. We need to worry about the possibility that both the high
rate of compliance and relative absence of enforcement threats are due
not so much to the irrelevance of enforcement as to the fact that states
are avoiding deep cooperation — and the benefits it holds whenever a
prisoners’ dilemma situation exists — because they are unwilling or unable
to pay the costs of enforcement. If this were true, prescribing that states
ignore enforcement in favor of other compliance strategies would be
equivalent to telling the school orchestras to avoid wasting their time
rehearsing. Just as the latter would condemn the orchestras to a repertoire
of simple compositions, the prescriptions of the managerial school would
condemn states to making agreements that represent solutions to co-
ordination games and shallow prisoners’ dilemmas.

Given the circumstances, it seems advisable to sidestep any attempt to
inventory the nature of the underlying game and to evaluate some of the
implications of the rival theories. We examine two. First, we will assess
the depth of cooperation and the level of enforcement connected with
prominent regulatory agreements that involve the reduction of behaviors
that states have concluded are collectively counterproductive but that
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contain few enforcement provisions. Ideally, one would like to examine
the correlation between enforcement and depth of cooperation, but as we
noted above, we agree with the managerial school’s observation that
such strongly enforced regulatory agreements are relatively rare. If the
managerial school is correct, the absence of strong enforcement provi-
sions or the informal threat of enforcement should have no bearing on
the depth of cooperation. There should be numerous examples of states
agreeing to alter dramatically the trajectory that they were following at
the time a treaty was signed while paying little attention to enforcement.
If the game theorists are correct that most important regulatory agree-
ments are mixed-motive games of some variety, any tendency of states to
avoid committing themselves to punishing noncompliance is likely to be
associated with either a world in which there are relatively few deeply
cooperative agreements or in which violations run rampant. Since we
agree that while regulatory violations exist they are not frequent, we
expect the former to be true.

Second, we will examine the managerial school’s claim that self-interest
rarely plays a conspicuous role in the treaty violations that do take place
and that violations are driven instead solely by a combination of the am-
biguity of treaties, the capacity limitations of states, and uncontrollable
social and economic changes. We are skeptical of this assertion because
the set of violations should be less distorted by selection than the set of
treaties. This is true because we expect that, ceteris paribus, the rate of vi-
olation connected with mixed-motive game treaties should in the absence
of perfect information and appropriate enforcement be much higher than
the rate of violation connected with coordination game treaties. Hence,
even if there are fewer such treaties they would be overrepresented relative
to coordination game-based treaties in any sample of violations.

The Rarity of Deep Cooperation

Are we correct in our suspicion that inferences about the importance of
enforcement are likely to be contaminated by selection? That is, does evi-
dence show that there is little need for enforcement because there is little
deep cooperation? Let us begin by considering the set of arms agreements
that the United States has made since 1945 (see appendix B). We note at
the outset that, however valuable, a number of the treaties such as the
“Hot Line” agreement and the United States—Union of Soviet Socialist
Republics Ballistic Missile Launch Notification Agreements do not di-
rectly regulate an arms output such as the number and/or location of a
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weapons system. Of those that do, a significant subset such as the Outer
Space Treaty, the Seabed Arms Control Treaty, and the Antarctic Treaty
involve agreements to maintain the status quo trajectory rather than to
alter it significantly. At the time the treaties were signed, neither the
Soviet Union nor the United States had cost-effective plans for major
weapons systems in these areas or possessed a strategic mission for which
such a system was believed necessary. The fact that this situation has
basically continued is the reason Chayes and Chayes can report that
“there has been no repotted deviation from the requirements of these
treaties over a period of four decades.””® That there was more enforce-
ment in this case than officially is embodied in these agreements might
also play a role. Both the Soviet Union and the United States likely knew
that if one broke an agreement in a dramatic fashion, the other probably
would retaliate in kind. Even though these expectations were established
tacitly, they are no less real than expectations described formally in the
treaty.'” While we are not denying that obtaining tangible reassurance of
a rival’s intentions through a treaty is valuable, it is difficult to argue
that these treaties exhibit the deep cooperation that would have taken
place if the superpowers had each agreed to terminate major moderni-
zation programs or dramatically reduce their defense budgets. Much the
same argument can be made in connection with the Anti-Ballistic Missiles
(ABM) Treaty. While the treaty may have provided a significant bench-
mark that helped prevent both states from exploiting the technological
gains that were made during the period since the treaty was signed,
neither side had the technology or the budget to deploy a major system
when the treaty was signed in 1972. In 1967 when President Johnson
and Premier Kosygin first began to move toward discussion, Soviet ABM
efforts were limited to a spare system around Moscow and the United
States announced that it would begin deployment of a “thin” system to
guard against Chinese attack and possible accidental launches.*® As the
technology of these antiballistic systems gradually has advanced and
attention has shifted away from defense against a terrorist state, the
depth of the original agreement in terms of today’s “counterfactual” (i.e.,
the ABM system that the United States would construct today in the
absence of an agreement) probably has increased. Given a constant or
decreasing level of enforcement because of the weakness of the former

*¢ Chayes and Chayes 1993a, chap. 7, p. 9.
'7 Downs and Rocke 1990.
™ Arms Control and Disarmament Agency 1990, T50.
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Soviet Union and increasing depth, the game theorist would expect the
agreement to come under increasing pressure in the form of violations
on the part of the most powerful state. This appears to have occurred.

Neither the initial Strategic Arms Limitation Talks (SALT) Interim
Agreement nor SALT II was characterized by much depth. The interim
agreement froze the number of intercontinental ballistic missile (ICBM)
launchers at the status quo level (the United States had none under
construction at the time and the Soviet Union was permitted to com-
plete those it was building), but it allowed increases in the number of
submarine-launched ballistic missiles (SLBMs) on both sides and failed
significantly to restrict qualitative improvements in launchers, missiles, or
a host of systems that allowed both sides to increase their nuclear cap-
abilities.” SALT 1II required significant reductions in each side’s num-
ber of operational launchers or bombers but permitted the number of
ICBMs equipped with multiple independently targeted reentry vehicles
(MIRVed ICBMs) to increase by 40 percent between the time of signing
and 1985. When this figure is added to the number of cruise missiles
permitted each bomber, the total number of nuclear weapons was
allowed to increase 50—70 percent. As Jozef Goldblat notes, “There is
a remarkable compatibility between the Treaty limitations and the proj-
ected strategic nuclear weapons programs of both sides.”*°

Intermediate-range nuclear forces (INF), conventional forces in Europe
(CFE), and the strategic arms reduction talks (START) agreements are
deeper, of course. The first prescribes the elimination of intermediate- and
shorter-range missiles in Europe; the second dramatically reduced con-
ventional forces; and the third cuts the arsenals of strategic nuclear delivery
vehicles that come under the agreement by about 30 percent and cuts
warheads by 40 percent.** While one can argue in connection with
START that the number of accountable weapons is smaller than the
actual number of weapons, the cuts are significant in terms of either the
status quo at the time of signing and each state’s trajectory. Do these
suggest that deep agreements that make no provisions for enforcement
play an important role in arms control?

There is no easy answer. On the one hand, we are inclined to simply
include these agreements in the set of deep regulatory agreements that
seem to require little enforcement. We do not claim that such agreements

' Ibid., 168.
*¢ Goldblat 1993, 35.
** Arms Control and Disarmament Agency 199T.
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do not exist — they clearly do — simply that many important prospective
agreements require enforcement. Yet, it is not clear that these agreements
are as deep as they appear to be. After all, the counterfactual — whether
estimated on the basis of the status quo or the trajectory of year-to-year
differences in arms production — represents the behavior of a politi-
cal system that no longer exists. No one would gauge the depth of co-
operation represented by the North Atlantic Treaty Organization (NATO)
by comparing German behavior during wartime with German behavior
after the war.

Managerialists might respond to this analysis by arguing that there
are good reasons for believing that the connection between enforcement
and depth of cooperation in the areas of international trade and the
environment is different from that connection in security. Not only are
many of the actors obviously different but security historically has been
dominated by the realist logic that managerialists find so inadequate. We
are not unsympathetic to this argument. The dynamics of cooperation
may indeed differ across policy areas, just as they may vary within the
same policy area over time. Nonetheless, at least with respect to the re-
lationship between enforcement and depth of cooperation, the areas are
not as different as one might imagine or as some might hope.

Perhaps the best test of the relationship between the depth of co-
operation and enforcement can be found when we examine the history
of a specific policy area in which regulations have become increasingly strict
over time. The game theorist would predict that as regulatory rules tighten,
the magnitude of the punishment needed to deter defection would also have
to increase. Even if the system achieves some dynamic equilibrium, there
should be some tangible sign of this under imperfect information.

If we discount the events that occurred in arms control after the down-
fall of the Soviet empire, the best examples of steadily increasing depth
of cooperation are to be found in the areas of trade and European
integration. In each case the role of enforcement has increased accord-
ingly. Thomas Bayard and Kimberly Elliott, for example, conclude that
the Uruguay Round has “substantially reduced many of the most egre-
gious trade barriers around the world,” but they also emphasize the en-
hanced ability of the World Trade Organization (WTO) to respond to
and punish trade violations.** The WTO’s procedures for dealing with

** The quotation is from Bayard and Elliott 1994, 336.
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violations are now more automatic and less manipulable by individual
parties. Time limits on the establishment of panels have now been set
to nine months with the conclusion of panels within eighteen months,
eliminating the inexorable delays under GATT. The principle of consen-
sus voting in the adoption of panel reports has been reversed; previously,
both parties to a dispute had an automatic veto on panel recommenda-
tions and retaliation. The new system provides for automatic adoption of
panel reports, including approval for retaliation, unless a unanimous
consensus rejects it. Previously, sanctions were utilized only once in
GATTs history. Now, retaliation will be authorized automatically in the
absence of a withdrawal of the offending practice or compensation to the
defendant. We believe that the negotiating history of the WTO demon-
strates that the more demanding levels of cooperation achieved by the
Uruguay Round would not have been possible without its having reduced
the likelihood of self-interested exploitation by member states.

& sk

The Causes and Cures of Noncompliance

The principal goal of the managerial school’s investigation of compliance
is to design more effective strategies for overcoming compliance prob-
lems in regulatory regimes. It is thus useful to shift our attention away
from the likelihood of selection and the relationship between depth of
cooperation and enforcement to why those compliance problems that do
exist have occurred and how they might be remedied.

*

As the centerpiece of a sometimes problematic postwar trade regime,
the GATT provides researchers with a wealth of material about the
sources of noncompliance and the ability of its signatories to deal with
them. Typical examples of GATT violations include EC payments and
subsidies to oilseed producers, U.S. quantitative restrictions on sugar,
Japanese import restrictions on beef and citrus, and Canadian export
restrictions on unprocessed salmon and herring.*? This is just a sample
of the long list of commonly employed discriminatory techniques states
have used to satisfy protectionist political elements in contravention of
the GATT’s rules and norms.

*3 See, respectively, Hudec 1993, 559 and 568; Bayard and Elliott 1994, 233; and Hudec
1993, 217-19.
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Ambiguity about what constitutes noncompliance is a source of some
of these problems, but no one denies a considerable number of violations
indeed has occurred. The framers of the GATT were careful not to limit
its policing or dispute settlement procedures to actions that were pro-
hibited explicitly. Instead, they based enforcement provisions on the
nullification or impairment of benefits that countries might expect. Indeed,
Article 23 permits that settlement procedures be initiated:

If any contracting patty should consider that any benefit accruing to it directly
or indirectly under this agreement is being nullified or impaired or that the
attainment of any objective of the agreement is being impeded as the result of
(a) the failure of another contracting party to carry out its obligations under this
Agreement, or (b) the application by another contracting party of any measure,
whether or not it conflicts with the provisions of this Agreement, or (c) the
existence of any other situation.**

Although variation in expectations doubtless exists, few parties — in-
cluding the states responsible — have argued that the EC subsidies of
wheat flour or pasta or the Multifiber Agreement, which clearly violated
the most-favored nation (MFN) principle, were based on confusion about
the expectations of other trading partners.

Capacity limitations and uncontrollable social and economic changes
rarely are cited as major determinants of violations. This is not so much
because they are never present but because their effect is dwarfed by
the most conspicuous cause of GATT noncompliance: the demands of
domestic interest groups and the significant political benefits often
associated with protection. Though GATT supporters would argue that
any ill effects have been overshadowed by the GATT’s positive achieve-
ment of reducing tariffs, the demand for protection is not being entirely
ignored.

If the managerialists are wrong about the source of the GATT’s
problems, are they correct about the steps that appear to have reduced
the rate of violations? The GATT provides a better laboratory for eval-
uating the managerialist claims about how compliance can best be im-
proved than the Washington Treaty because unlike the latter, the GATT
has evolved. Dispute resolution in the form of GATT panels undoubtedly
has played some role, but certainly not an overwhelming one. Until
recently, the panels moved at a ponderous pace and could easily be
frustrated, especially by large states.*> Far more successful have been

** The article is quoted in Bhagwati 1990, 105-6.
*5 Bayard and Elliott 1994, chaps. 3 and 4.
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the rounds of multilateral negotiations that have operated over time to
ensure that certain categories of disputes would reappear less often and
that have extended the boundaries of the regime.

Nevertheless, enforcement also has played an important, if controver-
sial, role in the operation and evolution of the GATT. Between 1974
and 1994, the United States imposed or publicly threatened retaliation
in 50 percent of the cases that it took to the GATT. It did so independent
of any GATT action and indeed even in five cases that Bayard and
Elliott believe would have fallen under GATT jurisdiction.*® Observers
such as Robert Hudec credit increased enforcement and such “justified
disobedience” of the GATT’s dispute resolution process with being
an important element in the process of GATT legal reform.*” Others,
like Alan Sykes, credit Section 301 and Super 301 unilateralism with
having inspired — ironically given the claims of the managerial school —
the enhanced dispute settlement procedures of the WTO.>® As Bayard
and Elliott conclude in their recent study, the “USTR [U.S. Trade
Representative] generally wielded the Section 301 crowbar deftly and
constructively, employing an aggressive unilateral strategy to induce
support abroad for strengthening of the multilateral trade system.”*?

Even in the case of environmental regimes, the source of many of the
managerialist examples, enforcement plays a greater role in successes
than one is led to believe and its absence is conspicuous in some notable
failures. For example, until very recently compliance with the weakly
enforced agreements issued under eleven international fisheries commis-
sions was highly problematic. Agreement ambiguity and social and eco-
nomic changes were not a major source of these compliance problems.
State capacity was more relevant since monitoring catches is costly, but
scholars agree that the developed states that were often the principal
violators could have coped with the monitoring issue if they believed it
was in their interest to do so. The crux of the problem was the paradox
of collective action: states saw little reason to pressure their fishermen
to obey rules that other states were likely to flout.>® The creation of the
200-mile exclusive economic zones was a dramatic improvement be-
cause it made enforcement much easier. Consequently, the role of en-
forcement is growing. For instance, in April 1995 a long-simmering

2¢ Ibid., 7o.

Hudec 1990, 116.

Sykes 1992.

Bayard and Elliott 1994, 350.
Peterson 1993, 280.
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dispute over fishing rights in the North Atlantic among Canada, the EC,
and the United States was resolved by an agreement that the New York
Times reported, “could serve as a model for preserving endangered fish
stocks throughout the world.” The key to the accord, says the article, is
“enforcement.” The deal provides for elaborate verification measures and
“imposes stiff fines and other penalties for violations.”?* The elaborate
verification measures testify to the importance of transparency, but to
believe that they would be effective in the absence of sanctions is naive.
The benefits of cheating are too great to be offset by transparency alone.

The cost of ignoring the connection between enforcement and com-
pliance when there is a substantial incentive to defect is well-illustrated
by the Mediterranean Plan, considered by many to be an example of
how epistemic communities have been able to play a significant role in
effecting international cooperation. The Mediterranean Plan achieved
consensus by eliminating any meaningful restrictions on dumping and pro-
viding no enforcement mechanism for those minimal targets and restrictions
that were agreed to. As a result, it has been an embarrassing failure. Pollution
has increased, dolphin hunting continues, and despite a European Union ban
on drift nets longer than 2.5 kilometers, the rules are widely flouted.?* The
result has been a collapsing ecosystem in the Mediterranean.

The complementary relationship between transparency and enforce-
ment is exemplified by a case that the managerialists believe to be an
archetype of their approach. The case, described by Mitchell, involves
the attempt by the International Maritime Consultative Organization
(IMCO) and its successor, the International Maritime Organization
(IMO), to regulate intentional oil pollution by oil tankers. From 1954
until 1978, the regime had little success and oil discharges were over
three to thirty times the legal limit.>? In 1978 the IMO switched strategies
and with the negotiation of the International Convention for the Pre-
vention of Pollution from Ships (MARPOL) began to regulate oil pol-
lution by requiring tankers to be equipped with segregated ballast
tanks (SBT). Despite the reduced cargo capacity and increased costs of
equipping new and old oil tankers with the new equipment, and “despite
strong incentives not to install SBT, tanker owners have done so as
required. . . . Compliance is almost perfect.”3*

New York Times, 17 April 1995, A2.

“Dead in the Water,” New Scientist, 4 February 1995.
3 Mitchell 1994b, 439 in particular.

Mitchell 1994a, 29T1.
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Why was the equipment regime so much more effective at inducing
compliance? It is not difficult to argue that increased enforcement was
anything but irrelevant. We learn for example, that “the [equipment vio-
lations regime] provided the foundation for a noncompliance response
system involving far more potent sanctions than those available for
discharge violations.”?> Statements such as these suggest that while
increased transparency was critical to the success of MARPOL, it was
also critical that tankers lacking the International Oil Pollution Pre-
vention (IOPP) certificate could be barred from doing business or
detained in port.

The huge opportunity costs of having a ship barred from port or detained would
force a tanker owner to think twice. . . . A single day of detention cost a tanker
operator some $20,000 in opportunity costs, far higher than typical fines being
imposed. . . . Detention provisions have altered behavior because they have had
the virtue of imposing . . . high costs on the violator, making their use more
credible and more potent . . . detention is a large enough penalty to deter a ship
from committing future violations.>®

ENFORCEMENT AND THE FUTURE OF COOPERATION

The significance of the cases discussed above lies not in their represent-
ing typical cases of noncompliance but in their salience and role as
counterexamples to the unqualified prescriptions of the managerial
theory. They should also make us skeptical of any contention that
mixed-motive game-based cooperation (with its incentive for one or both
sides to defect if they can get away with it) plays only an insignificant
role in regulatory regimes. If some persistently have underestimated the
value of interstate coordination vis-a-vis the solution of mixed-motive
games, others should not commit the opposite error of pretending that
the latter — and enforcement - is irrelevant. This is especially true in light
of the likely evolution of regulatory cooperation.

Cooperation in arms, trade, and environmental regulation may begin
with agreements that require little enforcement, but continued progress
seems likely to depend on coping with an environment where defection
presents significant benefits. It is not appropriate to counter skepticism
about the success of treaties that require steep cuts in nontariff barriers,
arms, or air pollution but that contain no enforcement provision with

35 Ibid., 289.
3¢ Ibid., 266 and 182-85.
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statistics about the average rate of compliance with international agree-
ments that require states to depart only slightly from what they would
have done in the absence of an agreement. Techniques used to ensure
compliance with an agreement covering interstate bank transfers cannot
be counted on to ensure the success of the WTO’s new rules governing
intellectual property.

We do not mean to imply that the managerial model and the failure to
embrace the idea that enforcement is often necessary are the only things
preventing deeper cooperation. Obviously, states have reasons to refrain
from vigorous enforcement. The question is whether it is better to cope
with such reluctance by declaring that its importance has been vastly
exaggerated or by trying to remedy matters.

We obviously prefer the second course of action, and we believe that the
managerialists’ vision of cooperation and compliance distracts political
scientists from a host of problems that lie squarely within their area of
expertise. For example, the vast majority of political economists would
argue that the reason the GATT has encountered compliance problems
and the reason why states have not obtained the cooperative benefits
that would be possible through the use of more aggressive enforcement
strategies involves an agency problem. Political leaders, if not the con-
sumers who make up their constituencies, are left better off if they ac-
quiesce to protectionist demands during those periods (e.g., recessions,
following a technological breakthrough by foreign competition) when
interest groups are likely to pay a premium that is greater than the electoral
punishment they are likely to receive. Because the timing of such events is
uncertain and most leaders are similarly vulnerable to such events, they
deal with this situation by creating penalties for violations that are high
enough to prevent constant defection but low enough to allow self-
interested defection when circumstances demand it. Even leaders of states
that are, for whatever reason, more committed to free trade are reluctant
to increase the penalty for violations to a very high level because they sus-
pect (probably correctly) that the “protectionist premium” is at times far
greater than the cost of any credible punishment for violations. Thus, their
hand is stayed not by any appreciation for the accidental nature of
defection but by an appreciation for just how unaccidental it is.3”

37 Downs and Rocke 1995.
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This is a dimension of political capacity that the managerial school
rarely discusses and that is unlikely to be exorcized by technical assis-
tance. It is, however, intimately connected to the design of both domes-
tic political institutions and international regimes. One possible strategy
is to restrict regime membership to states that will not have to defect
very often. The idea is that whatever benefit is lost by excluding such
states from the regime will be more than made up by permitting those
that are included to set and also enforce a deeper level of cooperation —in
this case a higher standard of free trade. This may be a reason, quite
different from the large-n coordination concerns of collective action
theory, why many deeply cooperative regimes have a limited number of
members and why regimes with a large number of members tend to
engage in only shallow cooperation. Is this trade-off real? Must states
sometimes choose between aggressively addressing an environmental or
trade problem and trying to create a community of states? We do not
know. What we do know is that to ignore the issue on the basis of high
compliance rates and the relative absence of enforcement is dangerously
premature.
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“Legalization” refers to a particular set of characteristics that institutions
may (or may not) possess. These characteristics are defined along three
dimensions: obligation, precision, and delegation. Obligation means that
states or other actors are bound by a rule or commitment or by a set of
rules or commitments. Specifically, it means that they are legally bound by
a rule or commitment in the sense that their behavior thereunder is
subject to scrutiny under the general rules, procedures, and discourse of
international law, and often of domestic law as well. Precision means that
rules unambiguously define the conduct they require, authorize, or pro-
scribe. Delegation means that third parties have been granted authority
to implement, interpret, and apply the rules; to resolve disputes; and (pos-
sibly) to make further rules.

Each of these dimensions is a matter of degree and gradation, not a
rigid dichotomy, and each can vary independently. Consequently, the
concept of legalization encompasses a multidimensional continuum,
ranging from the “ideal type” of legalization, where all three properties
are maximized; to “hard” legalization, where all three (or at least
obligation and delegation) are high; through multiple forms of partial
or “soft” legalization involving different combinations of attributes;
and finally to the complete absence of legalization, another ideal type.
None of these dimensions — far less the full spectrum of legalization — can
be fully operationalized. We do, however, consider in the section enti-
tled “The Dimensions of Legalization” a number of techniques by
which actors manipulate the elements of legalization; we also suggest

115
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several corresponding indicators of the strength or weakness of legal
arrangements.

Our conception of legalization creates common ground for political
scientists and lawyers by moving away from a narrow view of law as
requiring enforcement by a coercive sovereign. This criterion has underlain
much international relations thinking on the topic. Since virtually no
international institution passes this standard, it has led to a widespread
disregard of the importance of international law. But theoretical work in
international relations has increasingly shifted attention away from the
need for centralized enforcement toward other institutionalized ways of
promoting cooperation.” In addition, the forms of legalization we observe
at the turn of the millennium are flourishing in the absence of centralized
coercion.

THE VARIABILITY OF LEGALIZATION

A central feature of our conception of legalization is the variability of each
of its three dimensions, and therefore of the overall legalization of
international norms, agreements, and regimes. This feature is illustrated
in Figure 6.1. In Figure 6.1 each element of the definition appears as a con-
tinuum, ranging from the weakest form (the absence of legal obligation,
precision, or delegation, except as provided by the background operation
of the international legal system) at the left to the strongest or “hardest”
form at the right.* Figure 6.1 also highlights the independence of these
dimensions from each other: conceptually, at least the authors of a legal
instrument can combine any level of obligation, precision, and delegation
to produce an institution exactly suited to their specific needs. (In
practice, as we shall explain, certain combinations are employed more
frequently than others.)

' See the debate between the “managerial” perspective that emphasizes centralization but
not enforcement, Chayes and Chayes 1995, and the “compliance” perspective that
emphasizes enforcement but sees it as decentralized, Downs, Rocke, and Barsoom 1996.

* On the “obligation” dimension, jus cogens refers to an international legal rule — generally
one of customary law, though perhaps one codified in treaty form — that creates an
especially strong legal obligation, such that it cannot be overridden even by explicit
agreement among states.
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Obligation Expressly | Binding rule
nonlegal norm (jus cogens)
Precision Vague , Precise, highly
principle elaborated rule
Delegation Diplomacy < > International court,
organization;

domestic application

FIGURE 6.1. The dimensions of legalization.

It would be inappropriate to equate the right-hand end points of these
dimensions with “law” and the left-hand end points with “politics,” for
politics continues (albeit in different forms) even where there is law. Nor
should one equate the left-hand end points with the absence of norms or
institutions; as the designations in Figure 6.1 suggest, both norms (such as
ethical principles and rules of practice) and institutions (such as diplomacy
and balance of power) can exist beyond these dimensions. Figure 6.1 sim-
ply represents the components of legal institutions.

Using the format of Figure 6.1, one can plot where a particular ar-
rangement falls on the three dimensions of legalization. For example, the
Agreement on Trade-Related Aspects of Intellectual Property (TRIPs),
administered by the World Trade Organization (WTO), is strong on all
three elements. The 1963 Treaty Banning Nuclear Weapons Tests in the
Atmosphere, in Outer Space, and Under Water is legally binding and quite
precise, but it delegates almost no legal authority. And the 1975 Final Act
of the Helsinki Conference on Security and Cooperation in Europe was
explicitly not legally binding and delegated little authority, though it was
moderately precise.

The format of Figure 6.1 can also be used to depict variations in the
degree of legalization between portions of an international instrument
(John King Gamble, Jr. has made a similar internal analysis of the UN
Convention on the Law of the Sea®) and within a given instrument or
regime over time. The Universal Declaration of Human Rights, for
example, was only minimally legalized (it was explicitly aspirational,
not overly precise, and weakly institutionalized), but the human rights
regime has evolved into harder forms over time. The International Cov-
enant on Civil and Political Rights imposes binding legal obligations,

3 Gamble 1985.
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spells out concepts only adumbrated in the declaration, and creates
(modest) implementing institutions.*

Table 6.1 further illustrates the remarkable variety of international
legalization. Here, for concise presentation, we characterize obligation,
precision, and delegation as either high or low. The eight possible
combinations of these values are shown in Table 1; rows are arranged
roughly in order of decreasing legalization, with legal obligation, a pecu-
liarly important facet of legalization, weighted most heavily, delegation
next, and precision given the least weight. A binary characterization
sacrifices the continuous nature of the dimensions of legalization as shown
in Figure 6.1 and makes it difficult to depict intermediate forms. Yet the
table usefully demonstrates the range of institutional possibilities en-
compassed by the concept of legalization, provides a valuable shorthand
for frequently used clusters of elements, and highlights the tradeoffs
involved in weakening (or strengthening) particular elements.

Row I on this table corresponds to situations near the ideal type of
full legalization, as in highly developed domestic legal systems. Much of
European Community (EC) law belongs here. In addition, the WTO admin-
isters a remarkably detailed set of legally binding international agreements;
it also operates a dispute-settlement mechanism, including an appellate
tribunal with significant —if still not fully proven — authority to interpret and
apply those agreements in the course of resolving particular disputes.

Rows II-II represent situations in which the character of law remains
quite hard, with high legal obligation and one of the other two elements
coded as “high.” Because the combination of relatively imprecise rules and
strong delegation is a common and effective institutional response to un-
certainty, even in domestic legal systems (the Sherman Antitrust Act in the
United States is a prime example), many regimes in row II should be con-
sidered virtually equal in terms of legalization to those in row 1. Like the
Sherman Act, for example, the original European Economic Community
(EEC) rules of competition law (Articles 85 and 86 of the Treaty of Rome)
were for the most part quite imprecise. Over time, however, the exercise
of interpretive authority by the European courts and the promulgation of
regulations by the Commission and Council produced a rich body of
law. The 1987 Montreal Protocol on Substances that Deplete the Ozone
Layer (row III), in contrast, created a quite precise and elaborate set of

4 The declaration has also contributed to the evolution of customary international law,
which can be applied by national courts as well as international organs, and has been
incorporated into a number of national constitutions.
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TABLE 6.1. Forms of International Legalization

Type Obligation Precision Delegation Examples
Ideal type:
Hard law
I High High High EC; WTO - TRIPs;
European human rights
convention; International
Criminal Court
I  High Low High EEC Antitrust, Art. 85-6;
WTO - national treatment
I  High High Low U.S.—Soviet arms control
treaties; Montreal
Protocol
IV Low High High UN Committee on
(moderate) Sustainable Development
(Agenda 21)
V  High Low Low Vienna Ozone Convention;
European Framework
Convention on National
Minorities
VI  Low Low High UN specialized agencies;
(moderate) World Bank; OSCE High
Commissioner on
National Minorities
VII  Low High Low Helsinki Final Act;
Nonbinding Forest
Principles; technical
standards
VIII  Low Low Low Group of 7; spheres of
influence; balance of
power
Ideal type:
Anarchy

legally binding rules but did not delegate any significant degree of au-
thority for implementing them. Because third-party interpretation and
application of rules is so central to legal institutions, we consider this
arrangement less highly legalized than those previously discussed.

As we move further down the table, the difficulties of dichotomizing
and ordering our three dimensions become more apparent. For example,
it is not instructive to say that arrangements in row IV are necessarily more
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legalized than those in row V; this judgment requires a more detailed
specification of the forms of obligation, precision, and delegation used in
each case. In some settings a strong legal obligation (such as the original
Vienna Ozone Convention, row V) might be more legalized than a weaker
obligation (such as Agenda 21, row IV), even if the latter were more precise
and entailed stronger delegation. Furthermore, the relative significance of
delegation vis-d-vis other dimensions becomes less clear at lower levels,
since truly “high” delegation, including judicial or quasi-judicial authority,
almost never exists together with low levels of legal obligation. The kinds
of delegation typically seen in rows IV and VI are administrative or oper-
ational in nature (we describe this as “moderate” delegation in Table 6.1).
Thus one might reasonably regard a precise but nonobligatory agreement
(such as the Helsinki Final Act, row VII) as more highly legalized than
an imprecise and nonobligatory agreement accompanied by modest
administrative delegation (such as the High Commissioner on National
Minorities of the Organization for Security and Cooperation in Europe,
row VI).?> The general point is that Table 6.1 should be read indicatively,
not as a strict ordering.

The middle rows of Table 6.1 suggest a wide range of “soft” or inter-
mediate forms of legalization. Here norms may exist, but they are diffi-
cult to apply as law in a strict sense. The 1985 Vienna Convention for the
Protection of the Ozone Layer (row V), for example, imposed binding
treaty obligations, but most of its substantive commitments were ex-
pressed in general, even hortatory language and were not connected to an
institutional framework with independent authority. Agenda 21, adopted
at the 1992 Rio Conference on Environment and Development (row IV),
spells out highly elaborated norms on numerous issues but was clearly
intended not to be legally binding and is implemented by relatively weak
UN agencies. Arrangements like these are often used in settings where
norms are contested and concerns for sovereign autonomy are strong,
making higher levels of obligation, precision, or delegation unacceptable.

Rows VI and VII include situations where rules are not legally
obligatory, but where states either accept precise normative formulations
or delegate authority for implementing broad principles. States often del-
egate discretionary authority where judgments that combine concern for

5 Interestingly, however, while the formal mandate of the OSCE High Commissioner on
National Minorities related solely to conflict prevention and did not entail authority to
implement legal (or nonlegal) norms, in practice the High Commissioner has actively
promoted respect for both hard and soft legal norms. Ratner 2000.
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professional standards with implicit political criteria are required, as with
the International Monetary Fund (IMF), the World Bank, and the other
international organizations in row VI. Arrangements such as those in row
VII are sometimes used to administer coordination standards, which ac-
tors have incentives to follow provided they expect others to do so, as well
as in areas where legally obligatory actions would be politically infeasible.

Examples of rule systems entailing the very low levels of legalization
in row VIII include “balances of power” and “spheres of influence.” These
are not legal institutions in any real sense. The balance of power was
characterized by rules of practice® and by arrangements for diplomacy, as
in the Concert of Europe. Spheres of influence during the Cold War were
imprecise, obligations were partly expressed in treaties but largely tacit,
and little institutional framework existed to oversee them.

Finally, at the bottom of the table, we approach the ideal type of anarchy
prominent in international relations theory. “Anarchy” is an easily mis-
understood term of art, since even situations taken as extreme forms of
international anarchy are in fact structured by rules — most notably rules
defining national sovereignty — with legal or pre-legal characteristics.
Hedley Bull writes of “the anarchical society” as characterized by institu-
tions like sovereignty and international law as well as diplomacy and the
balance of power.” Even conceptually, moreover, there is a wide gap
between the weakest forms of legalization and the complete absence of
norms and institutions.

Given the range of possibilities, we do not take the position that greater
legalization, or any particular form of legalization, is inherently superior.®
As Kenneth Abbott and Duncan Snidal argue in “Hard and Soft Law in
International Governance” (this volume), institutional arrangements in
the middle or lower reaches of Table 1 may best accommodate the diverse
interests of concerned actors. ***

In the remainder of this article we turn to a more detailed explication
of the three dimensions of legalization. We summarize the discussion in
each section with a table listing several indicators of stronger or weaker
legalization along the relevant dimension, with delegation subdivided into
judicial and legislative/administrative components.

¢ Kaplan 1957.
7 Bull 1977.
8 Compare Goldstein, Kahler, Keohane, and Slaughter.
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THE DIMENSIONS OF LEGALIZATION

Obligation

Legal rules and commitments impose a particular type of binding obliga-
tion on states and other subjects (such as international organizations).
Legal obligations are different in kind from obligations resulting from
coercion, comity, or morality alone. As discussed earlier, legal obligations
bring into play the established norms, procedures, and forms of discourse
of the international legal system.

The fundamental international legal principle of pacta sunt servanda
means that the rules and commitments contained in legalized interna-
tional agreements are regarded as obligatory, subject to various defenses
or exceptions, and not to be disregarded as preferences change. They
must be performed in good faith regardless of inconsistent provisions of
domestic law. International law also provides principles for the interpre-
tation of agreements and a variety of technical rules on such matters as
formation, reservation, and amendments. Breach of a legal obligation is
understood to create “legal responsibility,” which does not require
a showing of intent on the part of specific state organs.

Establishing a commitment as a legal rule invokes a particular form of
discourse. Although actors may disagree about the interpretation or
applicability of a set of rules, discussion of issues purely in terms of
interests or power is no longer legitimate. ***

Commitments can vary widely along the continuum of obligation, as
summarized in Table 6.2. An example of a hard legal rule is Article 24 of
the Vienna Convention on Diplomatic Relations, which reads in its en-
tirety: “The archives and documents of the mission shall be inviolable
at any time and wherever they may be.” As a whole, this treaty reflects
the intent of the parties to create legally binding obligations governed
by international law. It uses the language of obligation; calls for the tra-
ditional legal formalities of signature, ratification, and entry into force;
requires that the agreement and national ratification documents be
registered with the UN; is styled a “Convention;” and states its relation-
ship to preexisting rules of customary international law. Article 24 itself
imposes an unconditional obligation in formal, even “legalistic” terms.

At the other end of the spectrum are instruments that explicitly negate
any intent to create legal obligations. The best-known example is the 1975
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TABLE 6.2. Indicators of Obligation

High
Unconditional obligation; language and other indicia
of intent to be legally bound
Political treaty: implicit conditions on obligation

National reservations on specific obligations; contingent
obligations and escape clauses

Hortatory obligations

Norms adopted without law-making authority;
recommendations and guidelines

Explicit negation of intent to be legally bound
Low

Helsinki Final Act. By specifying that this accord could not be registered
with the UN, the parties signified that it was not an “agreement. .. gov-
erned by international law.” Other instruments are even more explicit:
witness the 1992 “Non-Legally Binding Authoritative Statement of
Principles for a Global Consensus” on sustainable management of forests.
Many working agreements among national government agencies are
explicitly non-binding.” Instruments framed as “recommendations” or
“guidelines” — like the OECD Guidelines on Multinational Enterprises —
are normally intended not to create legally binding obligations.*®

Actors utilize many techniques to vary legal obligation between these
two extremes, often creating surprising contrasts between form and
substance. On the one hand, *** provisions of legally binding agreements
frequently are worded to circumscribe their obligatory force. ***

* ok

On the other hand, a large number of instruments state seemingly un-
conditional obligations even though the institutions or procedures through
which they were created have no direct law-creating authority! Many
UN General Assembly declarations, for example, enunciate legal norms,
though the assembly has no formal legislative power.**

9 Zaring 1998.

' Although precise obligations are generally an attribute of hard legalization, these
instruments use precise language to avoid legally binding character.

't See Chinkin 1989; and Gruchalla-Wesierski 1984.
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*** Qver time, even nonbinding declarations can shape the practices
of states and other actors and their expectations of appropriate conduct,
leading to the emergence of customary law or the adoption of harder
agreements. Soft commitments may also implicate the legal principle of
good faith compliance, weakening objections to subsequent develop-
ments. In many issue areas the legal implications of soft instruments
are hotly contested. Supporters argue for immediate and universal legal
effect under traditional doctrines (for example, that an instrument codifies
existing customary law or interprets an organizational charter) and
innovative ones (for example, that an instrument reflects an international
“consensus” or “instant custom”). As acts of international governance,
then, soft normative instruments have a finely wrought ambiguity."*

Precision

A precise rule specifies clearly and unambiguously what is expected of
a state or other actor (in terms of both the intended objective and the
means of achieving it) in a particular set of circumstances. In other
words, precision narrows the scope for reasonable interpretation.”? In
Thomas Franck’s terms, such rules are “determinate.”'* For a set of
rules, precision implies not just that each rule in the set is unambiguous,
but that the rules are related to one another in a noncontradictory way,
creating a framework within which case-by-case interpretation can be
coherently carried out.”® Precise sets of rules are often, though by no
means always, highly elaborated or dense, detailing conditions of

' Palmer 1992.

3 A precise rule is not necessarily more constraining than a more general one. Its actual
impact on behavior depends on many factors, including subjective interpretation by the
subjects of the rule. Thus, a rule saying “drive slowly” might yield slower driving than
a rule prescribing a speed limit of 55 miles per hour if the drivers in question would
normally drive 50 miles per hour and understand “slowly” to mean 1o miles per hour
slower than normal. (We are indebted to Fred Schauer for both the general point and the
example.) In addition, precision can be used to define limits, exceptions, and loopholes
that reduce the impact of a rule. Nevertheless, for most rules requiring or prohibiting
particular conduct — and in the absence of precise delegation — generality is likely to
provide an opportunity for deliberate self-interested interpretation, reducing the impact,
or at least the potential for enforceable impact, on behavior.

"4 Franck 1990.

'S Franck labels this collective property “coherence.” We use the singular notion of
precision to capture both the precision of a rule in isolation and its precision within
a rule system.



The Concept of Legalization 125

application, spelling out required or proscribed behavior in numerous
situations, and so on.

In highly developed legal systems, normative directives are often for-
mulated as relatively precise “rules” (“do not drive faster than 50 miles per
hour”), but many important directives are also formulated as relatively
general “standards” (“do not drive recklessly”).”® The more “rule-like” a
normative prescription, the more a community decides ex ante which
categories of behavior are unacceptable; such decisions are typically made
by legislative bodies. The more “standard-like” a prescription, the more a
community makes this determination ex post, in relation to specific sets of
facts; such decisions are usually entrusted to courts. Standards allow
courts to take into account equitable factors relating to particular actors
or situations, albeit at the sacrifice of some ex ante clarity.”” Domestic
legal systems are able to use standards like “due care” or the Sherman
Act’s prohibition on “conspiracies in restraint of trade” because they in-
clude well-established courts and agencies able to interpret and apply them
(high delegation), developing increasingly precise bodies of precedent.

EC

In most areas of international relations, judicial, quasi-judicial, and
administrative authorities are less highly developed and infrequently used.
In this thin institutional context, imprecise norms are, in practice, most
often interpreted and applied by the very actors whose conduct they
are intended to govern. In addition, since most international norms are
created through the direct consent or practice of states, there is no cen-
tralized legislature to overturn inappropriate, self-serving interpretations.
Thus, precision and elaboration are especially significant hallmarks of
legalization at the international level.

Much of international law is in fact quite precise, and precision and
elaboration appear to be increasing dramatically, as exemplified by the
WTO trade agreements, environmental agreements like the Montreal
(ozone) and Kyoto (climate change) Protocols, and the arms control
treaties produced during the Strategic Arms Limitation Talks (SALT) and

*¢ The standard regime definition encompasses three levels of precision: “principles,”
“norms,” and “rules.” Krasner 1983. This formulation reflects the fact that societies
typically translate broad normative values into increasingly concrete formulations that
decision-makers can apply in specific situations.

'7 Kennedy 1976.
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TABLE 6.3. Indicators of Precision

High
Determinate rules: only narrow issues of interpretation
Substantial but limited issues of interpretation
Broad areas of discretion
“Standards”: only meaningful with reference to specific situations
Impossible to determine whether conduct complies

Low

subsequent negotiations. Indeed, many modern treaties are explicitly
designed to increase determinacy and narrow issues of interpretation
through the “codification” and “progressive development” of customary
law. Leading examples include the Vienna Conventions on the Law of
Treaties and on Diplomatic Relations, and important aspects of the UN
Convention on the Law of the Sea. ***

Still, many treaty commitments are vague and general, in the ways
suggested by Table 6.3."® The North American Free Trade Agreement side
agreement on labor, for example, requires the parties to “provide for high
labor standards.” *** Commercial treaties typically require states to
create “favorable conditions” for investment and avoid “unreasonable”
regulations. Numerous agreements call on states to “negotiate” or
“consult,” without specifying particular procedures. All these provisions
create broad areas of discretion for the affected actors; indeed, many
provisions are so general that one cannot meaningfully assess compliance,
casting doubt on their legal force.” As Abbott and Snidal emphasize
in their article,*® such imprecision is not generally the result of a failure
of legal draftsmanship, but a deliberate choice given the circumstances
of domestic and international politics.

Imprecision is not synonymous with state discretion, however, when
it occurs within a delegation of authority and therefore grants to an
international body wider authority to determine its meaning. *** A recent
example makes the point clearly. At the 1998 Rome conference that

'8 Operationalizing the relative precision of different formulations is difficult, except in a
gross sense. Gamble, for example, purports to apply a four-point scale of “concreteness”
but does not characterize these points. Gamble 1985.

' The State Department’s Foreign Relations Manual states that undertakings couched in
vague or very general terms with no criteria for performance frequently reflect an intent
not to be legally bound.

*° Abbott and Snidal 2000.
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approved a charter for an international criminal court, the United States
sought to avoid any broad delegation of authority. Its proposal accord-
ingly emphasized the need for “clear, precise, and specific definitions of
each offense” within the jurisdiction of the court.**

Delegation

The third dimension of legalization is the extent to which states and
other actors delegate authority to designated third parties — including
courts, arbitrators, and administrative organizations — to implement
agreements. The characteristic forms of legal delegation are third-party
dispute settlement mechanisms authorized to interpret rules and apply
them to particular facts (and therefore in effect to make new rules, at least
interstitially) under established doctrines of international law. Dispute-
settlement mechanisms are most highly legalized when the parties agree
to binding third-party decisions on the basis of clear and generally appli-
cable rules; they are least legalized when the process involves political
bargaining between parties who can accept or reject proposals without
legal justification.**

In practice, as reflected in Table 6.4a, dispute-settlement mechanisms
cover an extremely broad range: from no delegation (as in traditional
political decision making); through institutionalized forms of bargain-
ing, including mechanisms to facilitate agreement, such as mediation
(available within the WTO) and conciliation (an option under the Law
of the Sea Convention); nonbinding arbitration (essentially the mecha-
nism of the old GATT); binding arbitration (as in the U.S.-Iran Claims
Tribunal); and finally to actual adjudication (exemplified by the European
Court of Justice and Court of Human Rights, and the international
criminal tribunals for Rwanda and the former Yugoslavia).

& ok

As one moves up the delegation continuum, the actions of decision-
makers are increasingly governed, and legitimated, by rules. (Willingness to

*' U.S. Releases Proposal on Elements of Crimes at the Rome Conference on the
Establishment of an International Criminal Court, statement by James P. Rubin, U.S.
State Department spokesperson, 22 June 1998, <secretary.state.gov/www/briefings/
statements/1998/ps980622b.html>, accessed 16 February 1999.

** Law remains relevant even here. The UN Charter makes peaceful resolution of disputes
a legal obligation, and general international law requires good faith in the conduct of
negotiations. In addition, resolution of disputes by agreement can contribute to the
growth of customary international law.
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TABLE 6.4. Indicators of Delegation

a. Dispute resolution
High
Courts: binding third-party decisions; general jurisdiction;
direct private access; can interpret and supplement rules;
domestic courts have jurisdiction

Courts: jurisdiction, access or normative authority limited or consensual
Binding arbitration

Nonbinding arbitration

Conciliation, mediation

Institutionalized bargaining

Pure political bargaining

Low

b. Rule making and implementation
High

Binding regulations; centralized enforcement
Binding regulations with consent or opt-out
Binding internal policies; legitimation of decentralized enforcement
Coordination standards
Draft conventions; monitoring and publicity
Recommendations; confidential monitoring
Normative statements
Forum for negotiations

Low

delegate often depends on the extent to which these rules are thought
capable of constraining the delegated authority.) *** Delegation to third-
party adjudicators is virtually certain to be accompanied by the adoption of
rules of adjudication. The adjudicative body may then find it necessary to
identify or develop rules of recognition and change, as it sorts out conflicts
between rules or reviews the validity of rules that are the subject of dispute.

Delegation of legal authority is not confined to dispute resolution. As
Table 6.4b indicates, a range of institutions — from simple consultative
arrangements to fullfledged international bureaucracies —helps to elaborate
imprecise legal norms, implement agreed rules, and facilitate enforcement.

L.

Legalized delegation, especially in its harder forms, introduces new
actors and new forms of politics into interstate relations. Actors with
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delegated legal authority have their own interests, the pursuit of which
may be more or less successfully constrained by conditions on the grant of
authority and concomitant surveillance by member states. Transnational
coalitions of nonstate actors also pursue their interests through influence
or direct participation at the supranational level, often producing greater
divergence from member state concerns. Deciding disputes, adapting
or developing new rules, implementing agreed norms, and responding to
rule violations all engender their own type of politics, which helps to
restructure traditional interstate politics.

CONCLUSION

Highly legalized institutions are those in which rules are obligatory on
parties through links to the established rules and principles of interna-
tional law, in which rules are precise (or can be made precise through the
exercise of delegated authority), and in which authority to interpret and
apply the rules has been delegated to third parties acting under the
constraint of rules. There is, however, no bright line dividing legalized
from nonlegalized institutions. Instead, there is an identifiable continuum
from hard law through varied forms of soft law, each with its individual
mix of characteristics, to situations of negligible legalization.

This continuum presupposes that legalized institutions are to some
degree differentiated from other types of international institutions, a
differentiation that may have methodological, procedural, cultural, and
informational dimensions.*? Although mediators may, for example, be
free to broker a bargain based on the “naked preferences” of the parties,**
legal processes involve a discourse framed in terms of reason, interpre-
tation, technical knowledge, and argument, often followed by delibera-
tion and judgment by impartial parties. Different actors have access to
the process, and they are constrained to make arguments different from
those they would make in a nonlegal context. Legal decisions, too, must
be based on reasons applicable to all similarly situated litigants, not
merely the parties to the immediate dispute.

*** Qur conception of legalization reflects a general theme: *** the
rejection of a rigid dichotomy between “legalization” and “world politics.”
Law and politics are intertwined at all levels of legalization. One result of
this interrelationship, reflected in many of the articles in this volume, is

*3 Schauer and Wise 1997.
*4 Sunstein 1986.
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considerable difficulty in identifying the causal effects of legalization.
Compliance with rules occurs for many reasons other than their legal
status. Concern about reciprocity, reputation, and damage to valuable
state institutions, as well as other normative and material considerations,
all play a role. Yet it is reasonable to assume that most of the time, legal
and political considerations combine to influence behavior.

At one extreme, even “pure” political bargaining is shaped by rules of
sovereignty and other background legal norms. At the other extreme, even
international adjudication takes place in the “shadow of politics”: in-
terested parties help shape the agenda and initiate the proceedings;
judges are typically alert to the political implications of possible deci-
sions, seeking to anticipate the reactions of political authorities. Between
these extremes, where most international legalization lies, actors com-
bine and invoke varying degrees of obligation, precision, and delegation
to create subtle blends of politics and law. In all these settings, to para-
phrase Clausewitz, “law is a continuation of political intercourse, with the
addition of other means.”



7

Legalized Dispute Resolution: Interstate
and Transnational

Robert O. Keohane, Andrew Moravcsik, and
Anne-Marie Slaughter

International courts and tribunals are flourishing. Depending on how these
bodies are defined, they now number between seventeen and forty.” In
recent years we have witnessed the proliferation of new bodies and
a strengthening of those that already exist. “When future international
legal scholars look back at . . . the end of the twentieth century,” one
analyst has written, “they probably will refer to the enormous expansion
of the international judiciary as the single most important development of
the post—Cold War age.”*

These courts and tribunals represent a key dimension of legalization.
Instead of resolving disputes through institutionalized bargaining, states
choose to delegate the task to third-party tribunals charged with applying
general legal principles. Not all of these tribunals are created alike,
however. In particular, we distinguish between two ideal types of in-
ternational dispute resolution: interstate and transnational. Our central
argument is that the formal legal differences between interstate and
transnational dispute resolution have significant implications for the
politics of dispute settlement and therefore for the effects of legalization
in world politics.

Interstate dispute resolution is consistent with the view that public
international law comprises a set of rules and practices governing

" Romano 1999, 723-28. By the strictest definition, there are currently seventeen
permanent, independent international courts. If we include some bodies that are not
courts, but instead quasi-judicial tribunals, panels, and commissions charged with similar
functions, the total rises to over forty. If we include historical examples and bodies
negotiated but not yet in operation, the total rises again to nearly one hundred.

* Ibid., 709.
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interstate relationships. Legal resolution of disputes, in this model, takes
place between states conceived of as unitary actors. States are the subjects
of international law, which means that they control access to dispute
resolution tribunals or courts. They typically designate the adjudica-
tors of such tribunals. States also implement, or fail to implement, the
decisions of international tribunals or courts. Thus in interstate dispute
resolution, states act as gatekeepers both to the international legal process
and from that process back to the domestic level.

In transnational dispute resolution, by contrast, access to courts and
tribunals and the subsequent enforcement of their decisions are legally
insulated from the will of individual national governments. These tribu-
nals are therefore more open to individuals and groups in civil society. In
the pure ideal type, states lose their gatekeeping capacities; in practice,
these capacities are attenuated. This loss of state control, whether volun-
tarily or unwittingly surrendered, creates a range of opportunities for
courts and their constituencies to set the agenda.

*** Tt is helpful to locate our analysis in a broader context. ***
Legalization is a form of institutionalization distinguished by obligation,
precision, and delegation. Our analysis applies primarily when obligation
is high.? Precision, on the other hand, is not a defining characteristic of the
situations we examine. We examine the decisions of bodies that interpret
and apply rules, regardless of their precision. Indeed, such bodies may
have greater latitude when precision is low than when it is high.* Our
focus is a third dimension of legalization: delegation of authority to
courts and tribunals designed to resolve international disputes through
the application of general legal principles.’

Three dimensions of delegation are crucial to our argument: indepen-
dence, access, and embeddedness. As we explain in the first section,
independence specifies the extent to which formal legal arrangements
ensure that adjudication can be rendered impartially with respect to
concrete state interests. Access refers to the ease with which parties other
than states can influence the tribunal’s agenda. Embeddedness denotes the
extent to which dispute resolution decisions can be implemented without
governments having to take actions to do so. We define low independence,
access, and embeddedness as the ideal type of interstate dispute resolu-
tion and high independence, access, and embeddedness as the ideal type

3 Abbott et al., 119 (this book) tab 1, types I-III and V.
4 Hence we do not exclude types Il and V (Abbott et al., tab. 1, 119) from our purview.
5 See Abbott et al., T19 (this book).
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of transnational dispute resolution. Although admittedly a simplification,
this conceptualization helps us to understand why the behavior and impact
of different tribunals, such as the International Court of Justice (ICJ) and
the European Court of Justice (ECJ), have been so different.

In the second section we seek to connect international politics, in-
ternational law, and domestic politics. Clearly the power and preferences
of states influence the behavior both of governments and of dispute
resolution tribunals: international law operates in the shadow of power.
Yet within that political context, we contend that institutions for selecting
judges, controlling access to dispute resolution, and legally enforcing the
judgments of international courts and tribunals have a major impact on
state behavior. The formal qualities of legal institutions empower or
disempower domestic political actors other than national governments.
Compared to interstate dispute resolution, transnational dispute resolu-
tion tends to generate more litigation, jurisprudence more autonomous of
national interests, and an additional source of pressure for compliance. In
the third section we argue that interstate and transnational dispute
resolution generate divergent longer-term dynamics. Transnational dis-
pute resolution seems to have an inherently more expansionary character;
it provides more opportunities to assert and establish new legal norms,
often in unintended ways.

This article should be viewed as exploratory rather than an attempt to
be definitive. Throughout, we use ideal types to illuminate a complex
subject, review suggestive though not conclusive evidence, and highlight
opportunities for future research. We offer our own conjectures at various
points as to useful starting points for that research but do not purport to
test definitive conclusions.

A TYPOLOGY OF DISPUTE RESOLUTION

Much dispute resolution in world politics is highly institutionalized.
Established, enduring rules apply to entire classes of circumstances and
cannot easily be ignored or modified when they become inconvenient to
one participant or another in a specific case. In this article we focus on
institutions in which dispute resolution has been delegated to a third-party
tribunal charged with applying designated legal rules and principles. This
act of delegation means that disputes must be framed as “cases” between
two or more parties, at least one of which, the defendant, will be a state or
anindividual acting on behalf of a state. (Usually, states are the defendants,
so we refer to defendants as “states.” However, individuals may also be
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prosecuted by international tribunals, as in the proposed International
Criminal Court and various war crimes tribunals.®) The identity of the
plaintiff depends on the design of the dispute resolution mechanism.
Plaintiffs can be other states or private parties — individuals or non-
governmental organizations (NGOs) — specifically designated to monitor
and enforce the obligatory rules of the regime.

We turn now to our three explanatory variables: independence, access,
and embeddedness. We do not deny that the patterns of delegation we
observe may ultimately have their origins in the power and interests of
major states, as certain strands of liberal and realist theory claim.
Nevertheless, our analysis here takes these sources of delegation as given
and emphasizes how formal legal institutions empower groups and
individuals other than national governments.”

Independence: Who Controls Adjudication?

The variable independence measures the extent to which adjudicators for
an international authority charged with dispute resolution are able to
deliberate and reach legal judgments independently of national govern-
ments. In other words, it assesses the extent to which adjudication is
rendered impartially with respect to concrete state interests in a specific
case. The traditional international model of dispute resolution in law and
politics places pure control by states at one end of a continuum. Disputes
are resolved by the agents of the interested parties themselves. Each side
offers its own interpretation of the rules and their applicability to the case
at issue; disagreements are resolved through institutionalized interstate
bargaining. There are no permanent rules of procedure or legal precedent,
although in legalized dispute resolution, decisions must be consistent with
international law. Institutional rules may also influence the outcome by
determining the conditions — interpretive standards, voting requirements,
selection — under which authoritative decisions are made.® Even where

® We do not discuss the interesting case of international criminal law here. See Bass 1998.

7 This central focus on variation in the political representation of social groups, rather than
interstate strategic interaction, is the central tenet of theories of international law that rest
on liberal international relations theory. Slaughter 199 5a. Our approach is thus closely
linked in this way to republican liberal studies of the democratic peace, the role of
independent executives and central banks in structuring international economic policy
coordination, and the credibility of commitments by democratic states more generally.
See Keohane and Nye 1977; Moravesik 1997; Doyle 1983a,b; and Goldstein 1996.

8 Helfer and Slaughter 1997.
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legal procedures are established, individual governments may have the
right to veto judgments, as in the UN Security Council and the old
General Agreement on Tariffs and Trade (GATT).

Movement along the continuum away from this traditional interstate
mode of dispute resolution measures the nature and tightness of the
political constraints imposed on adjudicators. The extent to which
members of an international tribunal are independent reflects the extent
to which they can free themselves from at least three categories of
institutional constraint: selection and tenure, legal discretion, and control
over material and human resources.

E

Selection and tenure rules vary widely. Many international institutions
maintain tight national control on dispute resolution through selection
and tenure rules.” Some institutions — including the UN, International
Monetary Fund, NATO, and the bilateral Soviet-U.S. arrangements
established by the Strategic Arms Limitation Treaty (SALT) — establish
no authoritative third-party adjudicators whatsoever. The regime creates
instead a set of decision-making rules and procedures, a forum for
interstate bargaining, within which subsequent disputes are resolved by
national representatives serving at the will of their governments. In other
institutions, however, such as the EU, governments can name representa-
tives, but those representatives are assured long tenure and may enjoy
subsequent prestige in the legal world independent of their service to
individual states. In first-round dispute resolution in GATT and the World
Trade Organization (WTO), groups of states select a stable of experts
who are then selected on a case-by-case basis by the parties and the
secretariat, whereas in ad hoc international arbitration, the selection is
generally controlled by the disputants and the tribunal is constituted for
a single case.

In still other situations — particularly in authoritarian countries —
judges may be vulnerable to retaliation when they return home after
completing their tenure; even in liberal democracies, future professional
advancement may be manipulated by the government.*® The legal basis of
some international dispute resolution mechanisms, such as the European

 Even less independent are ad hoc and arbitral tribunals designed by specific countries
for specific purposes. The Organization for Security and Cooperation in Europe, for
example, provides experts, arbiters, and conciliators for ad hoc dispute resolution. Here
we consider only permanent judicial courts. See Romano 1999, 711-13.

' For a domestic case of judicial manipulation, see Ramseyer and Rosenbluth 1997.
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TABLE 7.1. The Independence Continuum: Selection and Tenure

Level of International court
independence Selection method and tenure or tribunal
Low Direct representatives, perhaps with UN Security Council
single-country veto
Moderate Disputants control ad hoc selection PCA
of third-party judges
Groups of states control selection of ICJ, GATT, WTO
third-party judges
High Individual governments appoint judges ECJ
with long tenure
Groups of states select judges with ECHR, IACHR

long tenure

Court of Human Rights (ECHR), requires oversight by semi-independent
supranational bodies. The spectrum of legal independence as measured
by selection and tenure rules is shown in Table 7.1.

Legal discretion, the second criterion for judicial independence, refers
to the breadth of the mandate granted to the dispute resolution body.
Some legalized dispute resolution bodies must adhere closely to treaty
texts; but the ECJ, as Karen Alter describes,”" has asserted the supremacy
of European Community (EC) law without explicit grounding in the
treaty text or the intent of national governments. More generally,
institutions for adjudication arise, as Abbott and Snidal argue,’* under
conditions of complexity and uncertainty, which render interstate con-
tracts necessarily incomplete. Adjudication is thus more than the act of
applying precise standards and norms to a series of concrete cases within
a precise mandate; it involves interpreting norms and resolving conflicts
between competing norms in the context of particular cases. When
seeking to overturn all but the most flagrantly illegal state actions,
litigants and courts must inevitably appeal to particular interpretations
of such ambiguities. Other things being equal, the wider the range of
considerations the body can legitimately consider and the greater the
uncertainty concerning the proper interpretation or norm in a given case,
the more potential legal independence it possesses. ***

't Karen J. Alter, “The European Union’s Legal System and Domestic Policy Spillover or
Backlash?” International Organization 54, 3 (Summer 2000) p. 489.

** Kenneth W. Abbott and Duncan Snidal, “Hard and Soft Law in International Gover-
nance”, International Organization 54, 3 (Summer 2000), p. 42T.
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The third criterion for judicial independence, financial and human
resources, refers to the ability of judges to process their caseloads
promptly and effectively.’? Such resources are necessary for processing
large numbers of complaints and rendering consistent, high-quality
decisions. They can also permit a court or tribunal to develop a factual
record independent of the state litigants before them and to publicize their
decisions. This is of particular importance for human rights courts, which
seek to disseminate information and mobilize political support on behalf
of those who would otherwise lack direct domestic access to effective
political representation.”* Many human rights tribunals are attached to
commissions capable of conducting independent inquiries. The commis-
sions of the Inter-American and UN systems, for example, have been
active in pursuing this strategy, often conducting independent, on-site
investigations.”> Indeed, inquiries by the Inter-American Commission
need not be restricted to the details of a specific case, though a prior
petition is required. In general, the greater the financial and human
resources available to courts and the stronger the commissions attached
to them, the greater their legal independence.

In sum, the greater the freedom of a dispute resolution body from
the control of individual member states over selection and tenure, legal
discretion, information, and financial and human resources, the greater
its legal independence.

Access: Who Has Standing?

Access, like independence, is a variable. From a legal perspective, access
measures the range of social and political actors who have legal standing to
submit a dispute to be resolved; from a political perspective, access
measures the range of those who can set the agenda. Access is particularly
important with respect to courts and other dispute resolution bodies
because, in contrast to executives and legislatures, they are “passive”
organs of government unable to initiate action by unilaterally seizing a
dispute. Access is measured along a continuum between two extremes. At
one extreme, if no social or political actors can submit disputes, dispute
resolution institutions are unable to act; at the other, anyone with
a legitimate grievance directed at government policy can easily and

'3 Helfer and Slaughter 1997.
4 Keck and Sikkink 1998.
'S Farer 1998.
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inexpensively submit a complaint. In-between are situations in which
individuals can bring their complaints only by acting through govern-
ments, convincing governments to “espouse” their claim as a state claim
against another government, or by engaging in a costly procedure. This
continuum of access can be viewed as measuring the “political transaction
costs” to individuals and groups in society of submitting their complaint
to an international dispute resolution body. The more restrictive the
conditions for bringing a claim to the attention of a dispute resolution
body, the more costly it is for actors to do so.

Near the higher-cost, restrictive end, summarized in Table 7.2, fall
purely interstate tribunals, such as the GATT and WTO panels, the
Permanent Court of Arbitration, and the ICJ, in which only member
states may file suit against one another. Although this limitation con-
strains access to any dispute resolution body by granting one or more
governments a formal veto, it does not permit governments to act with-
out constraint. Individuals and groups may still wield influence, but they
must do so by domestic means. Procedures that are formally similar in
this sense may nonetheless generate quite different implications for
access, depending on principal-agent relationships in domestic politics.
Whereas individuals and groups may have the domestic political power
to ensure an ongoing if indirect role in both the decision to initiate pro-
ceedings and the resulting argumentation, state-controlled systems are
likely to be more restrictive than direct litigation by individuals and groups.

E.

Within these constraints, GATT/WTO panels and the IC] differ in their
roles toward domestic individuals and groups. In the GATT and now the
WTO, governments nominally control access to the legal process, yet in
practice injured industries are closely involved in both the initiation and
the conduct of the litigation by their governments, at least in the United
States. *** In the IC], by contrast, individual access is more costly. The ICJ
hears cases in which individuals may have a direct interest (such as the
families of soldiers sent to fight in another country in what is allegedly an
illegal act of interstate aggression). However, these individuals usually
have little influence over a national government decision to initiate
interstate litigation or over the resulting conduct of the proceedings. As
in the WTO individuals are unable to file suit against their own govern-
ment before the IC]. ***

Near the permissive end of the spectrum is the ECJ. Individuals may
ultimately be directly represented before the international tribunal, though
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TABLE 7.2. The Access Continuum: Who Has Standing?

Level of International
access Who has standing court or tribunal
Low Both states must agree PCA
Moderate Only a single state can file suit ICJ

Single state files suit, influenced by social actors WTO, GATT
High Access through national courts ECJ

Direct individual (and sometimes group) access ECHR, IACHR
if domestic remedies have been exhausted

the decision to bring the case before it remains in the hands of a domestic
judicial body. Under Article 177 of the Treaty of Rome, national courts
may independently refer a case before them to the ECJ if the case raises
questions of European law that the national court does not feel competent
to resolve on its own. The ECJ answers the specific question(s) presented
and sends the case back to the national court for disposition of the merits of
the dispute. Litigants themselves can suggest such a referral to the national
court, but the decision to refer lies ultimately within the national court’s
discretion. Whether the interests involved are narrow and specific — as in
the landmark Cassis de Dijon case over the importation of French spe-
cialty liquors into Germany — or broad, the cost of securing such a referral
is the same. As Karen Alter shows in her article,”® different national
courts have sharply different records of referral, but over time national
courts as a body have become increasingly willing to refer cases to the
EC]J. These referrals may involve litigation among private parties rather
than simply against a public authority."”

Also near the low-cost end of the access spectrum lie formal human
rights enforcement systems, including the ECHR, the IACHR, the
African Convention on Human and People’s Rights, and the UN’s
International Covenant on Civil and Political Rights. Since the end of
World War II we have witnessed a proliferation of international tribunals

¢ Karen J. Alter, “The European Union’s Legal System and Domestic Policy: Spillover or
Backlash?”, International Organization 54, 3 (Summer 2000), p. 489.

'7 Tt therefore remains unclear, on balance, whether the EC or the ECHR provides more
ready access. Whereas the EC system under Article 177 allows only domestic courts, not
individuals, to refer cases, the EC does not require, as does the ECHR and all other
human rights courts, that domestic remedies be exhausted.
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TABLE 7.3. The Embeddedness Continuum: Who Enforces the Law?

Level of International court
embeddedness Who enforces or tribunal
Low Individual governments can GATT

veto implementation
of legal judgment
Moderate No veto, but no domestic legal WTO, IC]
enforcement; most human
rights systems
High International norms enforced  EC, incorporated human
by domestic courts rights norms under ECHR,
national systems in which
treaties are self-executing or
given direct effect

to which individuals have direct access, though subject to varying
restrictions. ***

Legal Embeddedness: Who Controls Formal Implementation?

*** Implementation and compliance in international disputes are prob-
lematic to a far greater degree than they are in well-functioning, domestic
rule-of-law systems. The political significance of delegating authority over
dispute resolution therefore depends in part on the degree of control
exercised by individual governments over the legal promulgation and
implementation of judgments. State control is affected by formal legal
arrangements along a continuum that we refer to as embeddedness.

The spectrum of domestic embeddedness, summarized in Table 7.3,
runs from strong control over promulgation and implementation of
judgments by individual national governments to very weak control. At
one extreme, that of strong control, lie systems in which individual liti-
gants can veto the promulgation of a judgment ex post. In the old
GATT system, the decisions of dispute resolution panels had to be
affirmed by consensus, affording individual litigants an ex post veto.
Under the less tightly controlled WTO, by contrast, disputes among
member governments are resolved through quasi-judicial panels whose
judgments are binding unless reversed by unanimous vote of the Dispute
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Settlement Body, which consists of one representative from each WTO
member state.

Most international legal systems fall into the same category as the WTO
system; namely, states are bound by international law to comply with
judgments of international courts or tribunals, but no domestic legal
mechanism assures legal implementation. If national executives and
legislatures fail to take action because of domestic political opposition
or simply inertia, states simply incur a further international legal obliga-
tion to repair the damage. In other words, if an international tribunal rules
that state A has illegally intervened in state B’s internal affairs and orders
state A to pay damages, but the legislature of state A refuses to
appropriate the funds, state B has no recourse at international law except
to seek additional damages. Alternatively, if state A signs a treaty
obligating it to change its domestic law to reduce the level of certain
pollutants it is emitting, and the executive branch is unsuccessful in
passing legislation to do so, state A is liable to its treaty partners at
international law but cannot be compelled to take the action it agreed
to take in the treaty.

At the other end of the spectrum, where the control of individual
governments is most constrained by the embeddedness of international
norms, lie systems in which autonomous national courts can enforce
international judgments against their own governments. The most striking
example of this mode of enforcement is the EC legal system. Domestic
courts in every member state recognize that EC law is superior to national
law (supremacy) and that it grants individuals rights on the basis of which
they can litigate (direct effect). When the ECJ issues advisory opinions to
national courts under the Article 177 procedure described in detail in
Karen Alter’s article,”® national courts tend to respect them, even
when they clash with the precedent set by higher national courts. These
provisions are nowhere stated explicitly in the Treaty of Rome but have
been successfully “constitutionalized” by the ECJ over the past four
decades."® The European Free Trade Association (EFTA) court system
established in 1994 permits such referrals as well, though, unlike the
Treaty of Rome, it neither legally obliges domestic courts to refer nor

8 Karen J. Alter, “The European Union’s Legal System and Domestic Policy: Spillover or
Backlash?”, International Organization 54, 3 (Summer 2000), p. 489.
' Weiler 1991.
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TABLE 7.4. Legal Characteristics of International Courts and Tribunals

Legal characteristics

International

court or tribunals Independence Access Embeddedness
ECJ High High High'
ECHR, since 1999 High High Low to high®
ECHR, before 1999  Moderate to high® Low to high® Low to high®
TIACHR Moderate to high” High Moderate
WTO panels Moderate Low to moderate? Moderate
ICJ Moderate Low to moderate? Moderate
GATT panels Moderate Low to moderate? Low

PCA Low to moderate  Low*® Moderate
UN Security Council Low Low to moderate® Low

@ Depends on whether government recognizes optional clauses for compulsory jurisdiction
of the court.

b Depends on whether government accepts optional clause for individual petition.

¢ Depends on whether domestic law incorporates or otherwise recognized the treaty.

4 Depends on mobilization and domestic access rules for interest groups concerned.

¢ Both parties must consent. Recent rule changes have begun to recognize nonstate actors.

 Embeddedness is not a formal attribute of the regime but the result of the successful
assertion of legal sovereignty.

& Permanent members of the Security Council can veto; nonmembers cannot.

Source: Sands et al. 1999.

legally binds the domestic court to apply the result. Domestic courts do
nonetheless appear to enforce EFTA court decisions.>®

Two Ideal Types: Interstate and Transnational Dispute Resolution

The three characteristics of international dispute resolution — indepen-
dence, access, and embeddedness — are closely linked.*** The character-
istics of the major courts in the world today are summarized in Table 7.4,
which reveals a loose correlation across categories. Systems with higher
values on one dimension have a greater probability of having higher
values in the other dimensions. This finding suggests that very high values
on one dimension cannot fully compensate for low values on another.

*° Sands, Mackenzie, and Shany 1999, 148.
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Strong support for independence, access, or embeddedness without strong
support for the others undermines the effectiveness of a system.

Combining these three dimensions creates two ideal types. In one
ideal type — interstate dispute resolution — adjudicators, agenda, and en-
forcement are all subject to veto by individual national governments.
Individual states decide who judges, what they judge, and how the judg-
ment is enforced. At the other end of the spectrum, adjudicators, agenda,
and enforcement are all substantially independent of individual and col-
lective pressure from national governments. We refer to this ideal type as
transnational dispute resolution.** In this institutional arrangement, of
which the EU and ECHR are the most striking examples, judges are
insulated from national governments, societal individuals and groups
control the agenda, and the results are implemented by an independent
national judiciary. In the remainder of this article we discuss the
implications of variation along the continuum from interstate to trans-
national dispute resolution for the nature of, compliance with, and
evolution of international jurisprudence.

In discussing this continuum, however, let us not lose sight of the fact
that values on the three dimensions move from bigh to low at different
rates. Table 7.4 reveals that high levels of independence and access appear
to be more common than high levels of embeddedness, and, though the
relationship is weaker, a high level of independence appears to be slightly
more common than a high level of access. In other words, between those
tribunals that score high or low on all three dimensions, there is a
significant intermediate range comprising tribunals with high scores
on independence and/or access but not on the others.** Among those
international legal institutions that score high on independence and
access but are not deeply embedded in domestic legal systems are some
international human rights institutions. Among those institutions that
score high on independence but not on access or embeddedness are
GATT/WTO multilateral trade institutions and the IC]J.

> We use the term “transnational” to capture the individual to individual or individual to
state nature of many of the cases in this type of dispute resolution. However, many of the
tribunals in this category, such as the ECJ and the ECHR, can equally be described as
“supranational” in the sense that they sit “above” the nation-state and have direct power
over individuals and groups within the state. One of the authors has previously used the
label “supranational” to describe these tribunals (Helfer and Slaughter 1997); no sig-
nificance should be attached to the shift in terminology here.

Not surprisingly, domestic legal embeddedness is less common than widespread domestic
access, since the former is a prerequisite for the latter.

22
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THE POLITICS OF LITIGATION AND COMPLIANCE: FROM
INTERSTATE TO JUDICIAL POLITICS

Declaring a process “legalized” does not abolish politics. Decisions about
the degree of authority of a particular tribunal, and access to it, are
themselves sites of political struggle. The sharpest struggles are likely to
arise ex ante in the bargaining over a tribunal’s establishment; but other
opportunities for political intervention may emerge during the life of
a tribunal, perhaps as a result of its own constitutional provisions. Form
matters, however. The characteristic politics of litigation and compliance
are very different under transnational dispute resolution than under
interstate dispute resolution. In this section we explicate these differences
and propose some tentative conjectures linking our three explanatory
variables to the politics of dispute resolution.

The Interstate and Transnational Politics of Judicial Independence

*** As legal systems move from interstate dispute resolution toward the
more independent judicial selection processes of transnational dispute
resolution, we expect to observe greater judicial autonomy — defined as the
willingness and ability to decide disputes against national governments.
Other things being equal, the fewer opportunities national governments
have to influence the selection of judges, the available information, the
support or financing of the court, and the precise legal terms on which the
court can decide, the weaker is their likely influence over the decisions of an
international tribunal.

The Interstate and Transnational Politics of Access

What are the political implications of movement from low access (in-
terstate dispute resolution) to high access (transnational dispute resolu-
tion)? Our central contention is that we are likely to observe, broadly
speaking, a different politics of access as we move toward transnational
dispute resolution — where individuals, groups, and courts can appeal
or refer cases to international tribunals. As the actors involved become
more diverse, the likelihood that cases will be referred increases, as does
the likelihood that such cases will challenge national governments — in
particular, the national government of the plaintiff. The link between
formal access and real political power is not obvious. States might still
manipulate access to judicial process regarding both interstate and
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transnational litigation by establishing stringent procedural rules, bringing
political pressure to bear on potential or actual litigants, or simply carving
out self-serving exceptions to the agreed jurisdictional scheme. ***

Access to classic arbitral tribunals, such as those constituted under the
Permanent Court of Arbitration, requires the consent of both states. ***
Slightly more constraining arrangements are found in classic interstate
litigation before the Permanent Court of International Justice in the
1920s and 1930s, the IC] since 194 5, and the short-lived Central American
Court of Justice. In these systems, a single state decides when and how to
sue, even if it is suing on behalf of an injured citizen or group of citizens.
The state formally “espouses” the claim of its national(s), at which point
the individual’s rights terminate (unless entitled to compensation as a
domestic legal or constitutional matter), as does any control over or even
say in the litigation strategy. The government is thus free to prosecute the
claim vigorously or not at all, or to engage in settlement negotiations for
a sum far less than the individual litigant(s) might have found acceptable.
Such negotiations can resemble institutionalized interstate bargaining
more than a classic legal process in which the plaintiff decides whether
to continue the legal struggle or to settle the case.

*

Although in interstate dispute resolution states decide when and
whether to sue other states, they cannot necessarily control whether
they are sued. If they are sued, whether any resulting judgments can be
enforced depends both on their acceptance of compulsory jurisdiction
and, where the costs of complying with a judgment are high, on their
willingness to obey an adverse ruling. ***

EC

The de facto system is one in which most states, like the United States,
reserve the right to bring specific cases to the IC]J or to be sued in specific
cases as the result of an ad hoc agreement with other parties to a dispute of
specific provisions in a bilateral or multilateral treaty. This system ensures
direct control over access to the IC]J by either requiring all the parties to
a dispute to agree both to third-party intervention and to choose the ICJ as
the third party, or by allowing two or more states to craft a specific
submission to the court’s jurisdiction in a limited category of disputes
arising from the specific subject matter of a treaty.*> ***

*3 Rosenne 1995.
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TABLE 7.5. Access Rules and Dockets of International Courts and Tribunals

International Average annual number
Level of access court or tribunal of cases since founding
Low PCA 0.3
Medium ICJ 1.7
GATT 4.4
WTO 30.5
High Old ECHR 23.9
EC 100.1T

Source: Sands et al. 1999, 4, 24, 72, 125, 200.

More informally, potential defendants may exert political pressure on
plaintiff states not to sue or to drop a suit once it has begun. When
confronted by an unfavorable GATT panel judgment (in favor of Mexico)
concerning U.S. legislation to protect dolphins from tuna fishing,
[for example,] the United States exercised its extra-institutional power to
induce Mexico to drop the case before the judgment could be enforced. ***

The preceding discussion of access suggests two conjectures:

1. The broader and less costly the access to an international court or
tribunal, the greater the number of cases it will receive.

2. The broader and less expensive the access to an international court
or tribunal, the more likely that complaints challenge the domestic
practices of national governments — particularly the home govern-
ment of the complainant.

*

The comparative data summarized in Table 7.5 further support
[the first] conjecture. The average caseload of six prominent international
courts varies as predicted, with legal systems granting low access gener-
ating the fewest number of average cases, those granting high access
generating the highest number of cases, and those granting moderate
access in between. The difference between categories is roughly an order of
magnitude or more. While we should be cautious about imputing causality
before more extensive controlled studies are performed, the data suggest
the existence of a strong relationship.

Case study evidence supports the conjecture that transnational dispute
resolution systems with high levels of access tend to result in cases being
brought in national courts against the home government. This is the
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standard method by which cases reach the ECJ. For example, the Cassis de
Dijon case — a classic EC] decision in 1979 establishing the principle
of mutual recognition of national regulations — concerned the right to
export a French liquor to Germany, yet a German importer, not the French
producer, sued the German government, charging that domestic regulations
on liquor purity were creating unjustified barriers to interstate trade.**

The Interstate and Transnational Politics of Embeddedness

Even if cases are brought before tribunals and these tribunals render
judgments against states, the extent to which judgments are legally en-
forceable may differ. We have seen that most international legal systems
create a legal obligation for governments to comply but leave enforce-
ment to interstate bargaining. Only a few legal systems empower individ-
uals and groups to seek enforcement of their provisions in domestic
courts. However, in our ideal type of transnational dispute resolution,
international commitments are embedded in domestic legal systems,
meaning that governments, particularly national executives, no longer
need to take positive action to ensure enforcement of international judg-
ments. Instead, enforcement occurs directly through domestic courts and
executive agents who are responsive to judicial decisions. The politics of
embedded systems of dispute resolution are very different from the poli-
tics of systems that are not embedded in domestic politics.

o

Despite the real successes, in some circumstances, of interstate dispute
resolution, it clearly has political limitations, especially where compliance
constituencies are weak. Under interstate dispute resolution, pressures
for compliance have to operate through governments. The limitations of
such practices are clear under arbitration, and notably with respect to the
ICJ. In the case involving mining of Nicaragua’s harbors, the United States
did not obey the ICJ’s judgment. Admittedly, the Reagan administration
did not simply ignore the ICJ judgment with respect to the mining of
Nicaragua’s harbors, but felt obliged to withdraw its recognition of the
ICJ’s jurisdiction — a controversial act with significant domestic political
costs for a Republican president facing a Democratic Congress. Neverthe-
less, in the end the United States pursued a policy contrary to the IC]J’s

** Case 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltungfur Branntwein (Cassis
de Dijon), 1978.
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decision. Even in trade regimes, political pressure sometimes leads to
politically bargained settlements, as in the case of the U.S. Helms-Burton
legislation. And a number of countries have imposed unilateral limits on
the ICJ’s jurisdiction.

The politics of transnational dispute resolution are quite different. By
linking direct access for domestic actors to domestic legal enforcement,
transnational dispute resolution opens up an additional source of political
pressure for compliance, namely favorable judgments in domestic courts.
This creates a new set of political imperatives. It gives international tri-
bunals additional means to pressure or influence domestic government
institutions in ways that enhance the likelihood of compliance with their
judgments. It pits a recalcitrant government not simply against other
governments but also against legally legitimate domestic opposition; an
executive determined to violate international law must override his or her
own legal system. Moreover, it thereby permits international tribunals to
develop a constituency of litigants who can later pressure government
institutions to comply with the international tribunal’s decision.*> ***

Transnational dispute resolution does not sweep aside traditional
interstate politics, but the power of national governments has to be filtered
through norms of judicial professionalism, public opinion supporting
particular conceptions of the rule of law, and an enduring tension between
calculations of short- and long-term interests. Individuals and groups can
zero in on international court decisions as focal points around which to
mobilize, creating a further intersection between transnational litigation
and democratic politics.

This discussion of the politics of interstate and transnational dispute
resolution suggests that the following two conjectures deserve more
intensive study.

1. Other things being equal, the more firmly embedded an interna-
tional commitment is in domestic law, the more likely is compliance
with judgments to enforce it.

2. Liberal democracies are particularly respectful of the rule of law and
most open to individual access to judicial systems; hence attempts to

*5 Helfer and Slaughter 1997.
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embed international law in domestic legal systems should be most
effective among such regimes. In relations involving nondemocra-
cies, we should observe near total reliance on interstate dispute
resolution. Even among liberal democracies, the trust placed in
transnational dispute resolution may vary with the political in-
dependence of the domestic judiciary.

Although embedding international commitments does not guarantee
increased compliance, we find good reason to conclude that embeddedness
probably tends to make compliance more likely in the absence of a strong
political counteraction. ***

THE INTERSTATE AND TRANSNATIONAL DYNAMICS
OF LEGALIZATION

We have considered the static politics of legalization. Yet institutions also
change over time and develop distinctive dynamics. Rules are elaborated.
The costs of veto, withdrawal, or exclusion from the “inner club” of an
institution may increase if the benefits provided by institutionalized
cooperation increase. Sunk costs create incentives to maintain existing
practices rather than to begin new ones. Politicians’ short time horizons
can induce them to agree to institutional practices that they might not
prefer in the long term, in order to gain advantages at the moment.*®

What distinguishes legalized regimes is their potential for setting in
motion a distinctive dynamic built on precedent, in which decisions on
a small number of specific disputes create law that may govern by analogy
a vast array of future practices. This may be true even when the first
litigants in a given area do not gain satisfaction. Judges may adopt modes
of reasoning that assure individual litigants that their arguments have been
heard and responded to, even if they have not won the day in a particular
case. Some legal scholars argue that this “casuistic” style helps urge
litigants, whether states or individuals, to fight another day.*”

Although both interstate and transnational dispute resolution have the
potential to generate such a legal evolution, we maintain that transnational
dispute resolution increases the potential for such dynamics of precedent.
The greater independence of judges, wider access of litigants, and greater
potential for legal compliance insulates judges, thereby allowing them to

26 See Keohane and Hoffmann 1991; Alter 1998a; and Pollack 1997.
*7 See White 1990; Glendon 1991; and Sunstein 1996.
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develop legal precedent over time without triggering noncompliance,
withdrawal, or reform by national governments. We next consider in
more detail the specific reasons why.

The Dynamics of Interstate Third-party Dispute Resolution

In interstate legal systems, the potential for self-generating spillover
depends on how states perform their gatekeeping roles. As we will show,
where states open the gates, the results of interstate dispute resolution
may to some degree resemble the results of transnational dispute resolu-
tion. However, in the two major international judicial or quasi-judicial
tribunals — the Permanent Court of Arbitration and the ICJ — states have
been relatively reluctant to bring cases. The great majority of arbitration
cases brought before the Permanent Court of Arbitration were heard in the
court’s early years, shortly after the first case in 1902. The court has seen
little use recently — the Iran Claims Tribunal being an isolated if notable
exception.

States have been reluctant to submit to the IC]’s jurisdiction when the
stakes are large.*® Hence the IC] has been constrained in developing
a large and binding jurisprudence. *** Still, it is fair to note that use of the
ICJ did increase substantially between the 1960s and 1990s, reaching
an all-time high of nineteen cases on the docket in 1999.*° Although this
increase does not equal the exponential growth of economic and human
rights jurisprudence in this period, it marks a significant shift. In part this
reflects pockets of success that have resulted in expansion of both the law
in a particular area and the resort to it. The ICJ has consistently had
a fairly steady stream of cases concerning international boundary
disputes. In these cases the litigants have typically already resorted to
military conflict that has resulted in stalemate or determined that such
conflict would be too costly. They thus agree to go to court. The IC],
in turn, has profited from this willingness by developing an extensive
body of case law that countries and their lawyers can use to assess the
strength of the case on both sides and be assured of a resolution based on
generally accepted legal principles.?®

*

8 Chayes 1965.
*? Ibid.

3° See, for example, Charney 1994.
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The Dynamics of Transnational Dispute Resolution

The key to the dynamics of transnational dispute resolution is access.
Transnational dispute resolution removes the ability of states to perform
gatekeeping functions, both in limiting access to tribunals and in blocking
implementation of their decisions. Its incentives for domestic actors to
mobilize, and to increase the legitimacy of their claims, gives it a capacity
for endogenous expansion. As we will see with respect to GATT and the
WTO, even a formally interstate process may display similar expansionary
tendencies, but continued expansion under interstate dispute resolution
depends on continuing decisions by states to keep access to the dispute
settlement process open. Switching to a set of formal rules nearer the ideal
type of transnational dispute resolution makes it much harder for states
to constrain tribunals and can give such tribunals both incentives and
instruments to expand their authority by expanding their caseload. Indeed,
tribunals can sometimes continue to strengthen their authority even when
opposed by powerful states — particularly when the institutional status quo
is favorable to tribunals and no coalition of dissatisfied states is capable of
overturning the status quo.>*

The pool of potential individual litigants is several orders of magnitude
larger than that of state litigants. Independent courts have every incentive
to recruit from that pool. Cases breed cases. A steady flow of cases, in turn,
allows a court to become an actor on the legal and political stage, raising its
profile in the elementary sense that other potential litigants become aware
of its existence and in the deeper sense that its interpretation and
application of a particular legal rule must be reckoned with as a part of
what the law means in practice. Litigants who are likely to benefit from
that interpretation will have an incentive to bring additional cases to
clarify and enforce it. Further, the interpretation or application is itself
likely to raise additional questions that can only be answered through
subsequent cases. Finally, a court gains political capital from a growing
caseload by demonstrably performing a needed function.

Transnational tribunals have the means at their disposal to target
individual litigants in various ways. The most important advantage they
have is the nature of the body of law they administer. Transnational
litigation, whether deliberately established by states (as in the case of
the ECHR) or adapted and expanded by a supranational tribunal itself (as
in the case of the ECJ), only makes sense when interstate rules have

3t See Alter 1998a; and Alter 2000.
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dimensions that make them directly applicable to individual activity.
Thus, in announcing the direct effect doctrine in Van Gend and Loos, the
ECJ was careful to specify that only those portions of the Treaty of Rome
that were formulated as clear and specific prohibitions on or mandates of
member states’ conduct could be regarded as directly applicable.?*
Human rights law is by definition applicable to individuals in relations
with state authorities, although actual applicability will also depend on
the clarity and specificity of individual human rights prohibitions and
guarantees.

In this way, a transnational tribunal can present itself in its decisions as
a protector of individual rights and benefits against the state, where the
state itself has consented to these rights and benefits and the tribunal is
simply holding it to its word. This is the clear thrust of the passage from
Van Gend and Loos quoted earlier, in which the ECJ announced that
“Community law . . . imposes obligations on individuals but is also in-
tended to confer on them rights that become part of their legal heritage.”
The ECHR, for its part, has developed the “doctrine of effectiveness,”
which requires that the provisions of the European Human Rights
Convention be interpreted and applied so as to make its safeguards
“practical and effective” rather than “theoretical or illusory.”?3 Indeed,
one of its judges has described the ECHR in a dissenting opinion as the
“last resort protector of oppressed individuals.”3# Such rhetoric is backed
up by a willingness to find for the individual against the state.?’

Ready access to a tribunal can create a virtuous circle: a steady stream of
cases results in a stream of decisions that serve to raise the profile of the
court and hence to attract more cases. When the EC]J rules, the decision is
implemented not by national governments — the recalcitrant defendants —
but by national courts. Any subsequent domestic opposition is rendered
far more difficult. In sum, transnational third-party dispute resolution has
led to a de facto alliance between certain national courts, certain types of
individual litigants, and the EC]J. This alliance has been the mechanism by
which the supremacy and direct effect of EC law, as well as thousands
of specific substantive questions, have been established as cornerstones of
the European legal order.3¢

3* Case 26/62, N. V. Algemene Transp. and Expeditie Onderneming Van Gend and Loos v.
Nederslandse administratie der belastingen. 1963 E.C.R. 1, 12.

Bernhardt 1994.

34 Cossey v. United Kingdom, 184 E.C.H.R., ser. A (1990).

35 Helfer and Slaughter 1997.

3¢ See Burley and Mattli 1993; and Weiler 1991 and 1999.

33
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The motives of these national courts are multiple. They include a desire
for “empowerment,”3” competition with other courts for relative prestige
and power,?® a particular view of the law that could be achieved by
following EC precedents over national precedents,?® recognition of the
greater expertise of the ECJ in European law,*® and the desire to
advantage or at least not to disadvantage a particular constituency of
litigants.** Similar dynamics of intracourt competition may be observed
in relations between national courts and the ECHR.#* National courts
appear to have been more willing to challenge the perceived interests of
other domestic authorities once the first steps had been taken by other
national courts. Weiler has documented the cross-citation of foreign
supreme court decisions by national supreme courts accepting the
supremacy of EC law for the first time. He notes that though they may
have been reluctant to restrict national autonomy in a way that would
disadvantage their states relative to other states, they are more willing to
impose such restrictions when they are “satisfied that they are part of
a trend.” An alternative explanation of this trend might be ideational;
courts feel such a step is more legitimate.*?

Beyond Formalism: The Dynamics of GATT and the WTO

The contrast between the two ideal types of dispute resolution we have
constructed — interstate and transnational — illuminates the impact of
judicial independence, differential rules of access, and variations in the
domestic embeddedness of an international dispute resolution process.
The IC]J fits the interstate dispute resolution pattern quite well; the ECJ
approximates the ideal type of transnational dispute resolution. The form
that legalization takes seems to matter.

Form, however, is not everything. Politics is affected by form but
not determined by it. This is most evident when we seek to explain more

37
8

See Weiler 1991; and Burley and Mattli 1993.
Alter 1996b, and 1998a,b.

2 Mattli and Slaughter 1998b.

4° Craig 1998.

4 Plotner 1998.

4* Jarmul 1996.

43 See Weiler 1994; and Finnemore and Sikkink 1998.
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fine-grained variations in the middle of the spectrum between the two ideal
types. The evolution of the GATT, and recently the WTO, illustrates how
politics can alter the effects of form. Formally, as we pointed out earlier,
GATT is closer to the ideal type of interstate dispute resolution than to
transnational dispute resolution. The independence of tribunals is coded
as moderate for both GATT and WTO. On the embeddedness criterion,
GATT was low and WTO, with its mandatory procedures, is moderate
(see Table 7.4). Most important, however, are access rules: in both the old
GATT and the ITO (since 1 January 19935), states have the exclusive right
to bring cases before tribunals. In formal terms, therefore, states are the
gatekeepers to the GATT/WTO process.

We noted in the first section, however, that the relationships between
actors in civil society and representatives of the state are very different in
GATT/WTO than in the ICJ. In the GATT/WTO proceedings the prin-
cipal actors from civil society are firms or industry groups, which are
typically wealthy enough to afford extensive litigation and often have sub-
stantial political constituencies. Industry groups and firms have been quick
to complain about allegedly unfair and discriminatory actions by their
competitors abroad, and governments have often been willing to take up
their complaints. Indeed, it has often been convenient for governments
to do so, since the best defense against others’ complaints in a system
governed by reciprocity is often the threat or reality of bringing one’s own
case against their discriminatory measures. In a “tit-for-tat” game, it is
useful to have an army of well-documented complaints “up one’s sleeve”
to deter others from filing complaints or as retaliatory responses to such
complaints. Consequently, although states retain formal gatekeeping
authority in the GATT/WTO system, they often have incentives to open
the gates, letting actors in civil society set much of the agenda.

The result of this political situation is that the evolution of the GATT
dispute settlement procedure looks quite different from that of the ICJ:
indeed, it seems intermediate between the ideal types of interstate and
transnational dispute resolution. Dispute resolution activity levels have
increased substantially over time, as the process has become more
legalized. Adjudication in the GATT of the 1950s produced vague
decisions, which were nevertheless relatively effective, arguably because
GATT was a “club” of like-minded trade officials.#** Membership changes
and the emergence of the EC in the 1960s led to decay in the dispute
resolution mechanism, which only began to reverse in the 1970s.

44 This paragraph and the subsequent one rely on Hudec 1999, especially 6-17.
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Diplomatic, nonlegalized attempts to resolve disputes, however, were
severely criticized, leading to the appointment of a professional legal
staff and the gradual legalization of the process. With legalization came
better-argued decisions and the creation of a body of precedent.

Throughout this period, the formal procedures remained entirely
voluntary: defendants could veto any step in the process. This “procedural
flimsiness,” as Robert E. Hudec refers to it, is often taken as a major
weakness of GATT; but Hudec has shown that it did not prevent GATT
from being quite effective. By the late 1980s, 80 percent of GATT cases
were disposed of effectively — not as a result of legal embeddedness but of
political decisions by states. This is a reasonably high level of compliance,
though not as high as attained by the EC and ECHR. The WTO was built
on the success of GATT, particularly in recent years, rather than being
a response to failure.*’

We infer from the GATT/WTO experience that although the formal
arrangements we have emphasized are important, their dynamic effects
depend on the broader political context. Our ideal-type argument should
not be reified into a legalistic, single-factor explanation of the dynamics
of dispute resolution. Even if states control gates, they can under some
conditions be induced to open them, or even to encourage actors from
civil society to enter the dispute resolution arena. The real dynamics of
dispute resolution typically lie in some interaction between law and
politics, rather than in the operation of either law or politics alone.

o

Conclusion

We have constructed two ideal types of legalized dispute resolution,
interstate and transnational, which vary along the dimensions of in-
dependence, access, and embeddedness. When we examine international
courts, we find that the distinction between the two ideal types appears to
be associated with variation in the size of dockets and levels of compliance
with decisions. The differences between the ICJ and the ECJ are dramatic
along both dimensions. The causal connections between outcomes and

45 The annual number of cases before the WTO has risen to almost twice the number during
the last years of GATT; but Hudec argues that this change is accounted for by the new or
intensified obligations of the Uruguay Round, rather than being attributable to changes
in the embeddedness of the dispute resolution mechanism. Hudec 1999, 21. Hudec
acknowledges, however, that he is arguing against the conventional wisdom.
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correspondence with one ideal type or the other will require more research
and analysis to sort out; but the differences between the ICJ and EC]J
patterns cannot be denied. Their dynamics also vary greatly: the ECJ
has expanded its caseload and its authority in a way that is unparalleled
in the IC]J.

The GATT/WTO mechanisms do not reflect our ideal types so faithfully.
States remain formal legal gatekeepers in these systems but have often
refrained from tightly limiting access to dispute resolution procedures. As
a result, the caseload of the GATT processes, and the effectiveness of their
decisions, increased even without high formal levels of access or embedd-
edness. Hence, GATT and the WTO remind us that legal form does not
necessarily determine political process. It is the interaction of law and
politics, not the action of either alone, that generates decisions and
determines their effectiveness.

What transnational dispute resolution does is to insulate dispute
resolution to some extent from the day-to-day political demands of
states. The more we move toward transnational dispute resolution, the
harder it is to trace individual judicial decisions and states’ responses to
them back to any simple, short-term matrix of state or social preferences,
power capabilities, and cross-issues. Political constraints, of course, con-
tinue to exist, but they are less closely binding than under interstate dispute
resolution. Legalization imposes real constraints on state behavior; the
closer we are to transnational third-party dispute resolution, the greater
those constraints are likely to be. Transnational dispute resolution sys-
tems help to mobilize and represent particular groups that benefit from
regime norms. This increases the costs of reversal to national govern-
ments and domestic constituents, which can in turn make an important
contribution to the enforcement and extension of international norms.
For this reason, transnational dispute resolution systems have become an
important source of increased legalization and a factor in both interstate
and intrastate politics.



Legalization, Trade Liberalization, and Domestic
Politics: A Cautionary Note

Judith Goldstein and Lisa L. Martin

*** In this article we consider how increases in the legalization of the
international trade regime interact with the trade-related interests of
domestic actors. Although legalization may reduce incentives for cheating
by individual nations, we identify ways in which the unintended effects of
legalization on the activities of domestic economic actors could interfere
with the pursuit of progressive liberalization of international trade.
Domestic politics cannot be treated as extraneous or as an irrational
source of error that obstructs the purposes of legalization. Instead, politics
operates in systematic ways and is the mechanism through which legal-
ization exerts its effects. These effects range far beyond reducing oppor-
tunism by unitary states.

Through incremental change in the postwar years, the international
trade regime has evolved away from its origins as a decentralized and
relatively powerless institution and become a legal entity. The number of
countries and the amount of trade covered by the rules agreed to in 1947
have expanded greatly. After 1995 and the creation of the World Trade
Organization (WTO), the regime further increased its demands on mem-
bers by elaborating and expanding commercial rules and procedures, in-
cluding those that relate to the system of settling disputes. In practice the
expansion of the regime in the post—World War II period has made trade
rules more precise and binding. The result is that the implications or

We thank Bob Keohane, Marc Busch, Eric Anderson, James Fearon, Erica Gould, Barry
Weingast, Simon Jackman, Brian Hanson, Richard Steinberg, an anonymous reviewer, and
the editors of IO for comments on a previous version of this article.
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behavioral demands of rules have become increasingly transparent to all
participants.”

We argue that this increased legalization does not necessarily augur
higher levels of trade liberalization, as suggested by supporters. The
weakly legalized General Agreement on Tariffs and Trade (GATT) regime
was remarkably successful at liberalizing trade; it is not apparent that
the benefits of further legalization will outweigh its costs. This finding
derives from an analysis of domestic politics and, in particular, from the
incentives facing leaders to join and then adhere to the dictates of a lib-
eral international trade regime. We support our position through an
analysis of two aspects of trade politics.

First, we examine the effect of legalization on the incentives of domes-
tic groups to mobilize and pressure their governments to adopt policies
that favor them.* *** We believe that better information will empower
protectionists relative to free traders on issues relating to the conclusion
of new agreements and free traders relative to protectionists on issues of
compliance to existing agreements. Second, we examine the implications
of a more “binding” GATT/WTO on member governments. Although
GATT rules were always obligatory in a legal sense, the provisions for
using escape clauses and other loopholes interacted with domestic po-
litical realities in a way that made their use increasingly rare. This fact,
combined with a strengthened dispute-resolution mechanism under
the WTO, has increased the extent to which governments are “obliged,”
in a political sense, to maintain their liberal commitments. Reducing
the ability of governments to opt out of commitments has the positive
effect of reducing the chances that governments will behave opportu-
nistically by invoking phony criteria for protecting their industries. On
the other hand, tightly binding, unforgiving rules can have negative ef-
fects in the uncertain environment of international trade. When con-
sidering the realities of incomplete information about future economic

" Legalization refers to three aspects of international law: obligation, precision, and level
of delegation to a centralized authority. Abbott et al., this issue.

The number and variety of groups participating in the politics of trade has grown in
the last decades. Where the classic models assumed three groups with trade-related
interests — consumers, import-competing groups, and exporters — other groups, whose
interests span from human rights to a clean environment, have come to believe that
their interests are influenced by trade negotiations. The logic of this article, explain-
ing the interaction among international regimes, social mobilization, and domestic poli-
tics, applies to any interest that groups perceive to be influenced by international trade
agreements.

2
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shocks, we suggest that legalization may not result in the “correct”
balance between these two effects of binding.

In this article we develop both the theoretical reasoning and the em-
pirical support for our cautionary note on the domestic effects of legal-
ization. We begin by examining information and group mobilization
and suggest that the predictability that comes with legalization has
both positive and negative effects on the trade liberalization goal of the
regime. We then investigate the “bindingness” of trade rules. Through
examination of the use of safeguards and the new dispute-resolution pro-
cedure, we argue that trade rules have become more binding, even if pacta
sunt servanda has always applied to such rules, and that enforcement of
rules is now more certain.

LEGALIZATION, INFORMATION, AND THE MOBILIZATION
OF DOMESTIC GROUPS

The logic of precision, delegation, obligation, and increased transparency
played a large role in negotiations over transforming the GATT into the
WTO. The intended effect of these modifications in the WTO was to
expand the breadth of the trade regime and enhance compliance so as to
increase the benefits of membership. The problem with this logic is that
it neglected domestic politics. Maintenance of free trade is politically
difficult and is a function of the differential mobilization of those who
favor liberalization and those who oppose a further opening of the
economy to foreign products. Mobilization itself is a function of a number
of factors, including the cost of mobilizing and the potential gains from
collective action. One consequence of legalizing the trade regime has been
greater transparency and predictability about the effects of trade agree-
ments. Increased information of this sort has mixed effects on the
mobilization of domestic interests and therefore on the ability of govern-
ments to maintain support for liberal trade policies.

The Logic of Mobilization

Consider first the impact of increased precision of trade rules during the
process of trade negotiations. The ability of leaders to sign an accord will
depend on the groups mobilized for or against the accord. The pattern of
mobilization is not always predictable; mobilizing interest groups requires
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overcoming collective-action problems that can be quite intense. Actors
within these groups must realize first that they have a common interest in
government policies. They must then come to believe that it is worthwhile
to bear the costs of collective action. A number of factors can undermine
mobilization. The factors most relevant to international trade include
the large and diffuse nature of some economic interests, lack of informa-
tion that the interests of actors are at stake in particular international
negotiations, and possible calculations that the costs of influencing
government policy outweigh anticipated benefits.?

From the perspective of encouraging the liberalization of international
trade, the fact that groups who prefer economic closure might suffer
from collective-action problems is a blessing. If all antitrade forces were
well organized and able to exert substantial pressure on their political
representatives, the prospects for liberalization would be dim. The in-
teraction with legalization enters the analysis at this point. In that
legalization entails a process of increased precision of rules and trans-
parency of agreements, it affects the behavior of domestic groups by
increasing the information available to actors about the distributional
implications of trade agreements. To the extent that such knowledge
enhances the mobilization of antitrade forces relative to already well-
organized protrade groups, legalization could undermine liberalization.
Information matters for both protectionist and proliberalization inter-
ests. However, if these groups are differentially mobilized prior to the
process of legalization, information will have the larger marginal effect
on the groups that are not as well organized. The structure of the mul-
tilateral trade regime, based on the principle of reciprocity, has provided
strong incentives for exporters to organize throughout the post-1950
period.* Growing dependence on exports and the multinational charac-
ter of economic interests has also led to strong and effective lobbying
efforts by free-trade advocates.” We therefore concentrate on the likely
impact of greater information on the incentives facing protectionist
groups.

3 Collective-action problems have been central to the literature on endogenous tariff
formation. See, for example, Magee, Brock, and Young 1989; and Mayer 1984.

4 Gilligan 1997.

> Milner 1988.
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A simple model clarifies the posited relationship between information
and mobilization. Define p to be the probability with which a group
believes that its interests will be at stake in negotiations. This subjective
probability, p, is a random variable that takes on different values as in-
formation conditions change. We begin by assuming a poor information
environment, where groups know only the total number of groups
affected, not which of them will be affected.

Assume that there are N groups with an interest in trade. These groups
are not mobilized initially. Assume they know that »# groups will be
affected by negotiations but have no information about which # groups
this will be. This is an extreme assumption of poor information but a
useful starting point. Each group therefore estimates that it will have a
stake in negotiations with probability #/N, the ratio of affected groups to
all groups. Given a lack of information, this is their best guess of the
probability of being affected by negotiations. Thus, in the prelegalization
environment, the variable p takes on the value #/N; p = n/N. The value
of p will change as information improves.

Given this value of p prior to legalization, does it make sense for a
group to mobilize? The calculation depends on the relationship between
the expected benefits and costs of mobilization. The benefits of mobili-
zation, B, are realized only if the group is in n. If the group is not in 7, it
gains no benefits, but will have to bear the costs of mobilization if it
chooses to mobilize. Given the prelegalization value of p, the expected
benefits from negotiations are p *B, or nB/N. Groups will mobilize if the
expected benefits outweigh mobilization costs C; p*B > C. Thus each
group will mobilize if zB/N > C in the poor information environment.
N is a large number, and the ratio #/N is typically small. Thus, unless
B is extremely large or the costs of mobilization negligible, groups will
not have an incentive to mobilize. Our expectation is that few groups
will meet this stringent prelegalization mobilization condition. As infor-
mation improves, p increases above the #/N minimum. However, with
uncertainty about the distributional implications of negotiations, p re-
mains small and the ratio of B to C must be large to allow mobilization.

After legalization, we assume that groups know with certainty whether
they will be included in negotiations; that is, their estimate of the
probability p now becomes either zero or 1, as groups know whether
their interests are at stake or not. The value of the random variable
p changes as information conditions change. Groups that do not have
their interests at stake will not mobilize. However, the condition for
groups that are affected by negotiations to mobilize is now p*B > C
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with p = 1, which is simply B > C. This is a much easier condition to
meet, as long as collective-action costs are not prohibitive (as they may be
for large, diffuse groups such as consumers). Therefore, we expect that
many more groups will find it worthwhile to mobilize in the richer
information environment postlegalization. Even if p does not improve
to the extreme values of zero or 1, it approaches these limits, with the
expected effects.

As suggested earlier, information has effects on groups that may be
harmed as well as helped by negotiations. Our intention here is not
to make precise predictions about the policy outcomes of relative mo-
bilization of exporters and protectionists, but simply to draw attention
to the political problems created by enhanced mobilization of antitrade
groups. Clearly, information will lead both groups to mobilize, given in-
creased certainty on how interests will fare in an agreement. However, a
number of factors suggest that increased information is likely to favor
proprotectionist mobilization. This position goes beyond the classic ex-
planation, for example, Schattschneider’s, that protectionist interests are
concentrated and free-trade interests diffuse, which still has some force.®

The first factor is that the status quo favors protected groups, not po-
tential new exporters. Since changes from the status quo require explicit
affirmation — for example, ratification of a treaty — those who benefit from
the status quo gain veto power. Thus typical institutional procedures that
privilege the status quo will tend to favor protectionist over liberalizing
interests. Another factor pointing in the same direction is the uncertain
nature of gains for exporters. Exporters only know that some market
will open up, not whether they will be able to capitalize on this opportu-
nity in the face of international competition. In contrast, protectionists
know precisely what protection they will be losing as a result of liberaliza-
tion, enhancing their incentives to mobilize relative to exporters. Moving
beyond a strictly rationalist model, we could also mention experimental
evidence that actors tend to react more strongly to losses than to gains,
again favoring protectionist groups in this mobilization dynamic. Finally,
if we assume, as does Gilligan, that exporters are either fully or almost
fully mobilized and are already participating in the political process,
the increase in information should lead to a relatively greater mobiliza-
tion of the less involved, that is, the antitrade groups.

The logic of precision and mobilization does not necessarily lead one
to expect economic closure. When we consider the effects of more

¢ Schattschneider 1935.
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information when maintaining as opposed to creating a trade commit-
ment, we get the opposite effect. Although information may mobilize
import-competers before the conclusion of an agreement, the effect of
a more legalized regime may be to mobilize exporters in cases of certain
market losses, ex post. In this case, precision about which exporters will
bear the costs of retaliation in a trade dispute works to mobilize exporting
interests who would otherwise have no involvement in the trade dispute.
Given the potential of a market loss, they will press governments to
uphold trade rules. The higher the probability that the retaliatory action
will hurt them, the greater their interests in expending resources to
maintain liberal trade at home.

Therefore, logic suggests that increasing rule precision will have two
different, and competing, effects on trade liberalization. Increased de-
terminacy can undermine trade deals by activating import-competing
groups with veto power. Conversely, precise rules regarding responses to
rule breaches will result in more trade liberalization by activating export
groups in the offending country. Over time, we should see not only more
antitrade groups organizing but also more political activity by export
groups if strategies of retaliation are appropriately designed.

Mobilizing Antitrade Groups

Empirical evidence suggests that groups affected by trade policy are
often well organized and articulate. Whether the group is farmers in
France, auto producers in the United States, or computer companies in
Japan, those whose interests will be hurt by either continued or expanded
access to foreign goods, services, and markets are articulate spokesper-
sons for specific policies. These groups often act as veto players, and
leaders who would like to negotiate the opening of world markets find
that fear of competition at home undermines support for their free-
trade coalition. The ability of leaders to ignore protectionist pressures
rests on the willingness of proliberalization groups, those who benefit
from liberalized trade, to organize and be equally active in their support.
In the absence of exporters or other interested parties who articulate
their free-trade positions, governments find it difficult to maintain a free-
trade policy.”

7 Numerous empirical studies document the importance of groups in setting trade policy.
For a cross-national, cross-sectional examination of groups’ involvement, see, for ex-
ample, Verdier 1994.
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Evidence of the effects of this problem of mobilizing and maintaining
a free-trade coalition is found in all democracies and partially results from
the concentrated benefits of trade barriers and their diffuse costs.® Rarely
are those who are hurt by higher prices (consumers) present in political
debate; more often, trade politics is determined by the balance between
groups with specific interests in either openness or closure. In some
countries, structural factors affect this balance. For example, groups may
be overrepresented because of the electoral process, such as with agri-
cultural producers in Japan, or because they have bureaucratic or corpo-
ratist support in government.

Since World War II, protectionist pressures from such groups have
been mitigated through changes in the trade policymaking process, both
domestic and international.” Reciprocal trade agreements, delegation to
executive agencies, electoral reform, and changing legislative voting rules
help explain why countries support liberal trade policies that were
difficult to defend in the pre~World War II period. The fact of liberaliza-
tion and the specifics of the process are in equilibrium. The process may
change either because underlying interests change or for exogenous
reasons. Regardless of the particular reason for change, changes in the
process have far-reaching consequences for policy. Process changes have
made it more difficult for import-competing groups to find a majority to
support their position while encouraging the organization of exporter
interests.

The success of groups who support liberalization, however, should
not be construed as evidence that policymakers no longer need to worry
about veto groups undercutting trade policy. Liberalization may have
changed the face of the proprotection lobby, but it has not eliminated its
potential power. Even in the United States, long a proponent of the liberal
trade regime, elected officials repeatedly face pressures from antitrade
groups. *** These social pressures have led strategic trade negotiators to
bundle the gains to exporters from access to new markets with the losses
to import-competing producers from new competition from abroad.

8 On trade and interest groups, see Destler 1995; and Lohmann and O’Halloran 1994.

® Whether it was a change in the balance of group interests or a shift in trade policymaking
that explains the ability of governments to lower barriers to trade is difficult to determine
in the early years of the GATT regime. Certainly, in the United States interest-group
activity was muted because the costs of organizing increased when the president obtained
increased control of trade policymaking. Still, the shift toward openness would not have
occurred without underlying social support. For an analysis of the relationship between
institutional and underlying social variables, see Bailey, Goldstein, and Weingast 1997.
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Whatever the specifics of this trade-off at the negotiating table, the result
must be an agreement that can garner majority support at home. If in-
formation about the distributional implication of agreements affects the
propensity of groups to organize during negotiations, it may be easier to
get to that “optimal bundle” in situations where some uncertainty exists
about who is and who is not affected by the trade deal. Providing this
information about the effects of either a potential commercial agreement,
the behavior of a trading partner, or the dissolution of a trading pact is
a central function of the contemporary trade regime. The WTO collects
and disseminates trade data in preparation for rounds of trade talks; it
monitors compliance and inventories national practices that undermine
the free flow of goods and services.

Over time, the GATT/WTO regime has dramatically increased its abil-
ity to deliver this information to member countries.'® In initial rounds of
negotiations, tariff information was not systematically collected. Nations
relied on data supplied by their negotiating partners, and thus the
computation of offers and counteroffers for “balance” was done using
often-incomplete statistics. *** In 1989, the Trade Policy Review
Mechanism was authorized at the Montreal midterm review of progress
in the Uruguay Round. This began a process of regular country studies,
providing sector and product information on practices of GATT mem-
bers. The four largest trading powers — Canada, the European Union
(EU), Japan, and the United States — are reviewed every two years; the
sixteen member countries that are next in the value of their trade are
reviewed every four years; most other members are reviewed every six
years."" The result has been a more symmetric information environ-
ment."”

This increased monitoring activity in itself is not a result of “legaliza-
tion” according to the definition adopted. Still, it has been tightly bound
up with increased formalization and precision of commitments both at
the time of and during the life of an agreement. The result is a far richer
information environment than at any previous time. One aspect of WTO
operations, for example, that is more public than in the past is the
ministerial meeting. *** Along with changes in WTO policy, a key demand
of antitrade groups has been less secrecy in WTO proceedings. Although

' Keesing 1998.

't Ibid.

** The GATT’s move to the Trade Policy Review Mechanism was motivated by the
perception that information was key in negotiations but that it was available only to
the larger countries. Ibid.
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some Western governments, including the United States, have defended the
principle of transparency, most representatives in the WTO strenuously
resist this demand.*? Still, transparency has increased over time. Early
rounds were akin to clubs. Deals were struck among a small group of like-
minded representatives, behind closed doors. Later rounds eschewed this
general negotiating form. Although private negotiations occurred, and
were often the most productive, more time was spent in formal settings,
with delegates giving prepared speeches that offered few, if any, real trade
concessions. Thus the demand for more transparency has been met by
more open meetings and more press coverage, but the effect of these
particular changes has been muted; delegates continue to worry about
domestic constituencies and remain wary of saying anything that would
get them into trouble at home.

Increased provision of information to delegates is not, we acknowl-
edge, evidence of complete transparency in the trade regime. Although le-
galization has resulted in a movement toward transparency, we cannot
claim to have reached a situation of complete and perfect information. The
WTO retains many of the elements of the GATT, including its preservation
of member countries’ rights to secrecy. The empirical evidence does not
adequately allow us to make precise estimates of the level of transparency.
We can, however, identify a trend toward greater openness. When the
GATT was established in the late 1940s, the confidentiality rule adopted
by member countries was the strictest of any adopted by postwar inter-
national institutions.”™* The correspondence of any delegate could be
claimed as privileged. If a delegate did not formally rescind a confiden-
tiality request within three years, the information became confidential in
perpetuity. Why this rule? Simply, delegates did not want information
to leak back home. Offers made during negotiations could be highly
sensitive, and although the final package would be made public, it came
home as a “closed” deal — groups could not easily pick it apart.

The early delegates to the GATT understood that too much informa-
tion would incur import-competing group pressures and undermine their
ability to make trade-offs among groups. Policymakers need to be able to
bundle agreements in order to procure majorities in their home countries.
For politicians, the logic of membership in a multilateral trade institution
is to facilitate the creation of larger bundles than are possible through
bilateral bargaining.

'3 New York Times, 4 December 1999, A6.
' Richard Blackhurst interviews.
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TABLE 8.1. Trade Bills in the U.S. House of
Representatives, 1975—98

Percentage providing

Number side payments rather

of bills than direct protection
1975-78 79 4
1979-82 43 28
1983-86 61 26
1987-90 61 21
1991-94 47 13
1995-98 48 38

Source: Congressional Index, various years.

Efforts to devise free-trade coalitions in an environment of market
liberalization help explain the changing structure of trade rounds. ***

*

*** Politics was never removed from the liberalization process, although
the regime’s structure did affect which domestic groups were able to
translate their preferences into policy. Thus, adopted formulas were never
intended to be binding on parties, and national offers were rife with
exceptions. Preparation for rounds involved difficult negotiations with
potentially powerful veto groups, often leading to an assortment of side
payments issued in the early phase of negotiations.”> Drawing on U.S.
congressional indexes, we illustrate in Table 8.1 one way that this phe-
nomenon manifested. The table summarizes the rise in the number of
bills that provided side payments, usually in place of a more direct policy
to curb imports. During the 1975-94 period, the number of side-payment
bills that made their way to the House floor is high, though fairly stable.
The data for 1995—98 suggest that under the WTO even more side-
payment bills were used, as our analysis predicts.

Our attention to antitrade groups derives from two related observa-
tions. First, although liberalization has been extremely successful in the
postwar period, it has always occurred in the shadow of organized
opposition. Second, groups respond to information about impending
trade talks, which motivates them to pursue particularistic policies. The
existence of continued openness should not be interpreted as an absence of

5 Goldstein 1993.
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proprotection group pressures. Although proprotection groups may have
been more constrained, had less “voice,” and been balanced by well-
organized exporter groups, once organized, they have powerful effects
on policy.

Has there been a rise in interest-group activity since the creation of the
WTO, as suggested by our analysis? Given the WTO’s brief existence,
assessing the data is difficult. However, as evidenced by the significant
rise in the number of groups attending the WTO’s November 1999 min-
isterial meeting, the WTO itself has engendered more attention from a
wider range of domestic groups than ever before. For a whole host of
reasons, some associated with legalization, the WTO has become a focus
of attention not only for labor and producer groups, the traditionally in-
terested parties, but also for environmental, health, and safety groups.
Such attention is a result of the expansion of knowledge about what the
WTO is doing as well as structural changes in the scope of the regime.

The regime’s effect on the mobilization of groups may also explain
problems faced in initiating a new round of trade talks. The stated focus
for a new WTO Millennium Round of talks is far more targeted than ever
before; knowledge of who has been targeted has led to more and earlier
activity than in previous rounds. The best exemplar is the agricultural
sector, where good information about the locus of talks led to a cross-
national campaign of producers to undercut negotiations."® These types of
increasing pressures, generated by more information about the liberaliza-
tion process, will make it more difficult to find nations willing to launch
trade rounds and, for those who do make it to Geneva, more difficult to
make the necessary trade-offs among producers, even if export groups
stay mobilized. After the November 1999 ministerial meeting the fate of
the Millennium Round remains an open question, with most observers
offering pessimistic assessments.

Mobilizing Export Groups

Although the mobilization of groups circumscribes the type of new
deals that are possible, it also explains the stability of signed agreements.
Leaders rarely renege on a GATT trade deal, even when faced with pres-
sure from powerful rent-seeking industries. This stability was not due to
GATT sanctions against such changes. Rather, changing specific tariffs,
according to the rules, was relatively easy under a number of safeguard

¢ Josling 1999.



Legalization, Trade Liberalization, and Domestic Politics 169

TABLE 8.2. Post-Negotiation Tariff Changes by Invoked
Article for all GATT Members, 1961—90

Open Out of Article
season”’ season” 28:5¢
1961—66”1 9 14 3
1967-72 8 7 15
1973-78 5 3 31°
1979-84 1 1 66
1985—90 1 1 19
1991-93/94 4 1 5
4 Open season refers to the usage and invocation of GATT Art.
XXVIII: 1.
® Out of season refers to the usage and invocation of GATT Art.
XXVIIL: 4.

o

Before the end of a period of “firm validity,” a country may reserve to
modify their schedule. The numbers in this column refer not to the
election of this right, but to its usage (the actual modification).

The time periods correspond to two periods of “firm validity,” except
the last time period (1991-93/94) for which we have only three years
of data. Art. XIX data are as of 1 December 1993. Art. XXVIII data
are as of 30 March 1994.

Of these cases, 22 are either New Zealand’s or South Africa’s.

! Of these cases, 32 are South Africa’s.

Source: GATT Analytical Index 1994.

e

provisions of the GATT regime. Under GATT rules, nations could change
tariffs every three years during the “open season,” in between these times
“out of season,” and/or under Article 28:5, as long as the general tariff
level remained the same. Keeping the overall level of tariffs stable, how-
ever, was not easy for politicians at home. The problem with giving com-
pensation was the trade-off it created between the group pressing for aid
and some other producer. This type of a trade-off is difficult for politicians.

Table 8.2 shows the use of these provisions for changing particular
tariffs post-negotiation. What is striking is that, although the regime
legally provided a substantial amount of flexibility, these provisions have
only rarely been invoked. Given the thousands of products affected by cuts,
only a few countries rescinded an agreement to bind their tariffs. For
GATT members, these provisions were akin to a Pandora’s Box. Having
to change a schedule, item by item, in the absence of reciprocal benefits
meant trading off one domestic sector for another. The political problems
this engendered assured that few GATT countries chose to deal with
import problems through these means.
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Another perspective on mobilization is evident in attempts to mobil-
ize export groups in support of free trade by strategically using threats
of retaliation. States making a threat of retaliation that is intended to
mobilize exporters in other countries, such as the United States in
implementing Section 301, must consider how to maximize the pressure
applied by exporters to the other government. Announcing threats of
definite retaliation against just a few groups would not have the desired
effect. These groups would certainly mobilize, but those left off the short
list would not. At the other extreme, announcing a very large or vague
list of possible targets of retaliation would also fail to mobilize many
exporters. This tactic would create massive collective-action problems,
since each exporter would be only part of a potentially universal coalition
and therefore face incentives to free ride. In addition, lack of precision
in the possible targets of retaliation might encourage exporters to wait
and take their chances on being hit, rather than bearing the definite, im-
mediate costs of mobilization.

With these considerations in mind, if our story about mobilization is
correct, the strategic use of retaliatory threats should be quite precise.
In addition, it should target a group of exporters large enough to put
pressure on the government, but not so large as to exacerbate collective-
action problems. Section 301 cases provide a good source of evidence on
the use of retaliatory threats, since they list the potential targets of
retaliation when the other government does not reach a settlement with
the United States.

The threat of retaliation, if issued with an appropriate degree of
precision, activates export groups. This suggests that the GATT/WTO
should allow or even encourage retaliation in the face of deviation from
regime rules. The GATT structure, incorporating reciprocal retaliation
and/or alternative market access in response to reneging on a concession,
even under safeguard clauses, may have been better than the alternative
adopted by the WTO. WTO rules waive the right to both compensation
and/or retaliation for the first three years of a safeguard action. Those
who supported the change argued that this would encourage nations to
follow the rules — when nations could defend their reasons for invoking
safeguard actions as “just,” they should be protected from retaliation."”
The logic offered here suggests the opposite. Circumstantial evidence in

*7 Krueger 1998.
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the United States supports the argument that domestic groups organize
in response to government threats that affect their market position. For
example, in what was supposed to be a simple incidence of using market
restrictions in a Section 301 case, the United States found it politically
impossible to raise tariffs on a Japanese car, the Lexus, in large part
because of resistance from Lexus dealers in the United States. Lexus
dealers are not the type of group that generates great sympathy from
the American people. However, during a trade dispute with Japan that
came to a head in 1995, they found their interests directly at stake. In
an attempt to force more opening of the Japanese market, the United
States announced a list of Too percent retaliatory tariffs on Japanese
luxury goods that would go into effect on 28 June.™® Since this list in-
cluded cars with a retail value over $30,000, Lexus dealers (along with
Infiniti and Acura dealers) found themselves directly threatened. In
response they generated a large lobbying and public relations effort. In
the end a midnight deal with Japan averted sanctions.

To summarize, we argue that one of the primary political effects of
legalizing the trade regime will be an interaction between increased
precision about the distributional implications of trade agreements and
the mobilization of domestic groups, both protectionist and free trade in
orientation. In this section we have surveyed evidence on trade negotia-
tions and the use of retaliatory tariffs during trade disputes to see if
mobilization does indeed respond as we expect. From a number of pers-
pectives, we find evidence to support our claims. During negotiations,
lobbying activities are conditioned on the information available to par-
ticularistic interests. Strategic politicians, who are attempting to design
the negotiating process so as to increase their ability to create mutually
beneficial bundles of agreements, may find it helpful to have less than
complete transparency about the details of negotiations. Antitrade group
pressures make negotiations more difficult, and to the extent that trans-
parency encourages mobilization of antitrade groups it will hinder
liberalization negotiations."® During trade disputes, politicians similarly
strategize about how to reveal information so as to mobilize groups
appropriately — in this instance to maximize the mobilization of exporters
in the target country.

Our findings should not be interpreted as a prediction of trade closure.
Rather, we make the more modest claim that attention should be paid to

'8 New York Times, 9 June 1995, D3.
' See, for example, the history of agricultural trade in Josling 1999.
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an underexplored effect of international legalization, that is, the mobil-
ization of domestic groups. The analysis of the interaction of legaliza-
tion, information, and domestic groups is a requisite to understanding the
conditions under which legalization of the trade regime will be successful.

TIGHTLY BINDING TRADE RULES

In the preceding section we argued that legalization enriches the infor-
mation environment. In this section we examine a second effect of legal-
ization linked to an increase in the obligatory nature of international
rules. Legalization at its core refers to pacta sunt servanda, or the pre-
sumption that, once signed, nations will adhere to treaty obligations.
Interpretations of this responsibility are typically rendered by lawyers
using a discourse focusing on rules — their exceptions and applicability —
and not on interests. Given the expanding breadth of the trade regime, we
suggest that the use of legal rule interpretation has made it increasingly
difficult for governments to get around obligations by invoking escape
clauses and safeguards or by turning to alternative measures, such as
nontariff barriers. Partly, this is a result of the increased precision of rules
and the inclusion of what were extralegal trade remedies, such as
voluntary export restraints, in the regime itself. But the legalization of
the trade regime has also moved the nexus of both rule making and
adjudicating rule violations into the center of the regime and away from
member states.

The Logic of “Bindingness”

The benefits of increased precision and “bindingness” are identified in
the functionalist literature on international institutions.*® The benefit of
international institutions lies primarily in the creation of disincentives for
states to behave opportunistically by reneging on trade agreements and
acting unilaterally. The problem of incentives to renege on cooperative
arrangements, and the role of international institutions in helping states

*° We use the term bindingness where the term obligation would seem appropriate to
a political scientist. The reason is that obligation has taken on a particular legal meaning,
and that meaning has been adopted in this issue. By bindingness we mean the political
obligation created by international rules. It is a positive rather than a normative term,
meaning the degree to which rules are binding, practically speaking, on governments.
Rules with higher probability of enforcement, for example, are more binding (or
obligatory) in this political sense.
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to overcome these incentives and so reach Pareto-superior outcomes, has
been central to the institutional approach to international relations.**
The key institutional argument is that attaining cooperative outcomes is
hindered by the lack of information about the intentions and behavior
of others and ambiguity about international obligations that states can
manipulate to their advantage. States are often caught in a “prisoners’
dilemma” and find it difficult to sustain the necessary enforcement strat-
egies to assure cooperation in the uncertain environment of international
politics. The primary function of international institutions, therefore, is
to provide politically relevant information and so allow states to escape
from the prisoners’ dilemma trap.

This argument about international institutions took shape during an
era when researchers were anxious to extend their analysis beyond for-
mal international organizations to informal institutions and regimes.**
By focusing on legalization, the current project returns to the study of
formal institutions, but the underlying logic remains the same. Making
international commitments precise and explicit makes it more difficult
for states to evade them without paying a cost. More precise rules allow
for more effective enforcement, and legalization involves a process of
increasing precision. Greater precision and transparency about the ob-
ligations and behavior of states are also created by other dimensions
of legalization. Delegation of monitoring and dispute-resolution func-
tions to centralized organizational agents, away from member states, is
intended to increase the quantity and quality of information about state
behavior. It therefore leads to more effective enforcement and disincen-
tives to renege on commitments.

As we have argued, legalization has unintended effects on the mobiliza-
tion of support for and against trade liberalization. Similarly, legal binding
has unexpected effects on domestic politics. If agreements are impossible
to breach, either because of their level of obligation or because the trans-
parency of rules increases the likelihood of enforcement, elected officials
may find that the costs of signing such agreements outweigh the benefits.
The downside of increased legalization in this instance lies in the inevit-
able uncertainties of economic interactions between states and in the need
for flexibility to deal with such uncertainty without undermining the trade
regime as a whole. Legalization as increased bindingness could therefore
constrain leaders and undermine free-trade majorities at home.

*' Keohane 1984.
** Krasner 1983.
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The existence of uncertainty about the costs of trade agreements on the
domestic level suggests that fully legalized procedures that apply high,
deterministic penalties for noncompliance could backfire, leading to an
unraveling of the process of liberalization.*? Under some conditions it will
be inefficient for actors to live up to the letter of the law in their com-
mitments to one another, such as when alternative arrangements exist
that increase mutual gains.** These alternative arrangements generally
involve temporary deviations from the rules with compensation offered
to the other party. The problem is to write agreements that recognize the
possibility of breach but limit it to the appropriate context, such as when
economic shocks occur and all will be better off by temporarily allowing
deviation from rules.

At the same time, of course, writing agreements that provide the nec-
essary flexibility creates a moral-hazard problem. If the circumstances
that demand temporary deviation are not perfectly observable to other
actors, parties will be tempted to cheat. Cheating in this instance would
consist of a demand to stretch the rules for a while, which all would benefit
from, because of an unanticipated shock, when in fact the actor is simply
attempting to get out of inconvenient commitments. Such opportunistic
behavior is a constant concern in strategic settings with asymmetric
information. In the context of the GATT/WTO, the primary reasons that
flexibility is necessary lie in the uncertainties of domestic politics. Flex-
ibility or “imperfection” can lead to stability and success of trade agree-
ments, but incentives also exist for states to evade commitments even when
economic conditions do not justify evasion.

The enforcement structures of the GATT/WTO thus face a difficult
dilemma: to allow states to deviate from commitments when doing so
would be efficient but to deter abuse of this flexibility. If enforcement is
too harsh, states will comply with trade rules even in the face of high
economic and political costs, and general support for liberalization is
likely to decline. On the other hand, if enforcement is too lax, states will
cheat, leading to a different dynamic that could similarly undermine
the system. Downs and Rocke, drawing on game-theoretic models, sug-
gest that imperfection in the enforcement mechanism is the appropriate

*3 Contract law recognizes the same dynamic of uncertainty requiring flexibility in con-
tracts, under the heading of efficient breach. See Roessler, Schwartz, and Sykes 1997, 7.

** The idea is similar to that behind the Coase theorem: efficient agreements are reached
through the mechanism of one party compensating another.
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response. Punishment for infractions of GATT commitments should be
probabilistic rather than deterministic.

Changes in WTO procedures have made penalties for rule violation
more certain and less probabilistic. At this point, it is difficult to say
whether negotiators went too far in limiting the availability of safe-
guards.*> However, we can point out one unanticipated effect of the
tightening of safeguards that both ties this analysis to our earlier
discussion of trade negotiations and generates predictions about future
attempts to further liberalize trade. There is a direct connection between
states’ access to safeguard provisions and their stance during trade
negotiations. Domestic interests can anticipate the effects of eliminating
safeguards and so will bring more pressure to bear on governments during
negotiations.*® Those who fear the possibility of adverse economic
shocks without the protection of an escape clause will be highly resistant
to inclusion in liberalization. In response they will demand exclusion or,
at a minimum, side payments if their sector is included in liberalizing
efforts. Thus extensive tightening of safeguard provisions will lead to
tougher, more disaggregated negotiations as some groups lobby strenu-
ously for exclusion. The rise in the use of voluntary export restraints and
antidumping and countervailing duty cases is almost certainly a result of
this difficulty in using safeguards. It is also likely that more bindingness
has led to increases in the side payments governments are forced to make
to groups in order to buy their support for trade agreements. Not sur-
prisingly, perhaps, the North American Free Trade Agreement, a highly
legalized trade agreement, could only gain approval in the United States
after extensive use of side payments by the government.*”

Few analysts dispute that the old trade regime was tremendously
effective in reducing impediments to trade. Nevertheless, analysts and
legal scholars involved in the GATT expressed dissatisfaction about many
of its procedures and capacities. One concern was that the dispute-
resolution procedures seemed to have a fatal flaw, in that member states
could undermine the creation of dispute-resolution panels as well as any
decision that went against them. Another concern was that powerful

*5 As we argue later, the safeguard reforms are counterintuitive for two reasons. First, they
may be too difficult to invoke, undercutting their purpose. Second, since retaliation is
limited, the stability evoked by activating export groups may have been undermined.

26 See also Sykes 1991, 259.

*7 Hufbauer and Schott 1993.
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states, particularly the United States, evaded GATT regulations when
convenient. As the United States increasingly turned to unilateral remedies
for perceived trade infractions, such as Section 301, other members grew
increasingly concerned that the GATT was powerless in preventing uni-
lateralism and not strong enough to provide effective enforcement.

The remedy to these problems, both in theory and in practice, was
greater legalization of the GATT. As the GATT evolved into the more
formal WTO, the dispute-resolution procedures were made more legal in
nature and the organization gained enhanced oversight and monitoring
authority. Multilateral rules of trade extended into new and difficult areas,
such as intellectual property, and substituted for unilateral practices. The
procedures for retaliation and compensation were made more precise
and limiting. The process of negotiating the content of rules — including
provisions for addressing rule breaches — led to greater precision.>® In the
next sections we evaluate these changes, asking whether or not the
changes portend greater trade liberalization. Our inquiry centers on two
questions. First, we ask whether the legal framework allows states to
abrogate a contract when doing so would be mutually beneficial. Second,
we examine the functioning of the dispute-resolution mechanism.

L.

Exceptions and Escape Clauses

Trade legalization has constrained states by curtailing their ability to
utilize safeguards and exceptions. The issue of exceptions, their status
and use, has loomed large in many of the rounds of GATT negotiations.
Pressure from import-competing groups is strong everywhere, although
domestic institutional arrangements vary in how well they can “buy off”
or ignore this resistance. The United States, for example, has been notori-
ous for both retaining protection on the upper part of its schedule and
for making particular industry side payments before even arriving in
Geneva. The United States is also responsible for the inclusion of an es-
cape clause into the GATT’s original design, reflecting a desire by Congress
to maintain its prerogative to renege on a trade deal if necessary.*’
Legalization of the regime has resulted in a tightening in the use of
safeguard provisions, including the escape clause. Under Article XIX,

28 On the extent of changes in the WTO, see Krueger 1998.
* Goldstein 1993.
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a country is allowed to increase protection for a home industry if a past
tariff concession does damage to it.>° If a country backs out of an agree-
ment or imposes some additional trade restriction, it must be applied in
a nondiscriminatory way; that is, countries whose exports are not hurt-
ing your industry cannot retain a preferential position.?" When the pro-
vision is used, other countries are allowed to retaliate by reducing an
equivalent amount of concession; otherwise the country imposing Article
XIX must reduce tariffs on other products, equivalent to the amount of
the original concession.

Two important domestic groups are potentially affected by these lim-
itations on the use of safeguards. If nations retaliate, exporters suffer; if
the government compensates, some import-competing industry will feel
increased competition. Unless offered some side payment, industries have
a strong incentive to have their political representative veto their inclu-
sion into the compensatory package. Thus both the threat of retaliation
and the difficulty of reassigning tariff reductions should constrain coun-
tries from raising trade barriers as allowed under Article XIX. The logic
here is consistent with that offered in the preceding section.

The data on Article XIX provide support for the argument that using
this provision is difficult in practice. Table 8.3 shows the aggregate use
of the escape clause for all GATT members. Since the 1960s, Article XIX
has been invoked at a relatively consistent rate. Given increasing levels of
trade, stable numbers of Article XIX invocations imply declining use of
this mechanism. As with the safeguard measures listed in Table 8.2, the
small number of cases, compared with the significant number of indus-
tries affected by changing tariffs, should be attributed to the difficult
time countries have both with the potential for retaliation and with com-
pensating nations through alternative tariff reductions. This difficulty
explains the trend toward alternative methods of protection, such as
“administered protection” in the form of subsidies and antidumping and
countervailing duty provisions.?* Nontariff barriers, though not often

3¢ “Tariff concessions and unforeseen developments must have caused an absolute or
relative increase in imports which in turn causes or threatens serious injury to domestic
producers . . . of like or directly competitive goods.” Although the invoking party is not
saddled with the burden of proving that it has met these requirements, the requirements
nonetheless have deterred countries from invoking the escape clause.

3' This often leads to a situation where the producers causing the problems in the first
place could remain in a competitive position with the higher-cost home producer. The
producers who get penalized are the middle-price traders who were not the problem.
Shonfield 1976, 224.

3> Baldwin 1998.
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TABLE 8.3. Use of Escape Clause by all GATT Members,

1950-94
Nontariff barrier
Average number remedies as percentage
of cases per year of total uses
19508 1.9 26
1960s 3.5 56
19708 4.7 70
1980s 3.7 ST
19908’ 1.2 75

@ Data for the 1990s ran only from 1990 to T December 1993.
Source: GATT Analytical Index 1994.

used in the 1950s, were, by the 1970s, used by most countries to circum-
vent problems with GATT rules. Licenses, quotas, and voluntary export
restraints were all means to finesse the potential problems at home with
the GATT compensatory system.

Overall, the figures in Tables 8.2 and 8.3 suggest that use of the legally
available mechanisms of flexibility in the trade regime is heavily circum-
scribed by the interaction of the legal provisions for their use and political
realities. The increasing extent to which governments are bound by the
lack of realistic escape clauses is apparent when we examine the use of
compensation. Although the use of safeguards has been relatively constant,
compensation or retaliation in response to the invocation of a safeguard
provision was more common in the earlier years — ten cases from 1950 to
1959, ten cases from 1960 to 1969, six cases in the 1970s, and three cases
in the 1980s.33

Use of compensation and retaliation was concentrated. The United
States accounted for twelve of the twenty cases between 1950 and 1970
but only one case thereafter. Australia accounted for seven of the sixteen
cases between 1960 and 1980. Although American use of Article XIX
did not decline until the 198os, the kind of remedy administrators chose
to use did shift over time. Compensation could occur through reduc-
ing tariff barriers elsewhere. However, this would hurt other import-
competing groups, so the compensation mechanism of Article XIX is
unwieldy if these groups are organized. At the same time, rescinding tariff

33 GATT Analytical Index, various issues.
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concessions without compensation opens exporters to the threat of re-
taliation. For these reasons, the United States had moved toward a non-
tariff barrier remedy by the late 1960s. The change was rather dramatic.
In the early years of the regime, between 1950 and 1969, the United
States compensated for a tariff hike over 93 percent of the time.**
Thereafter, both the use of compensation and the number of invocations
declined precipitously.

Opverall, the evidence on the use of safeguards and compensation sug-
gests that strict legal provisions were not necessary to maintain openness.
The pattern of use of safeguard provisions in the GATT suggests that
the regime gained in politically relevant bindingness, even when in legal
terms the obligatory nature of rules did not change. Still, the WTO re-
forms attempted to clarify and make more stringent the requirements
for using safeguards. Drawing on the discussion of economic uncertainty
and the need for flexibility in light of the data, we suggest that increased
stringency in safeguard use may be misplaced. In fact, even the GATT
provisions could be interpreted to have become too tightly binding, not
allowing the necessary temporary deviations from rules that contribute to
long-term stability. Escape clauses, safeguards, and the like are the legal
mechanisms for dealing with a world of economic uncertainty. The
provisions for their use must be heavily constrained, so as to reduce the
chance that states will invoke them opportunistically. However, it appears
that these constraints, interacting with domestic politics, may bind states
more tightly than intended.

Our cautionary note may explain why the WTO chose to forestall
retaliation for three years in cases where a safeguard provision was
sanctioned. Yet the choice of this tool to deal with overbinding may be
a problem. Given the logic offered in the preceding section, we suggest that
nations abide by their trade agreements because the threat of retaliation
mobilizes export groups to counter rent-seeking producer groups. Simi-
larly, our analysis suggests that the mobilization of groups favored those
who support openness, which, in turn, deterred states from using even
legal exceptions. Given the logic of domestic politics, it is hard to know
whether the benefits of this new rule in terms of flexibility will outweigh
its effects on the balance between pro- and antitrade groups in WTO
members.

34 The United States invoked Article XIX fourteen times between 1950 and 1969. Of these
they used nontariff barriers alone in only one case.
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Dispute Settlement

One of the major innovations of the WTO was to strengthen the dispute-
resolution mechanism. States have lost the ability to wield a veto, which
they used under the GATT to protect themselves against GAT T-approved
retaliation. In effect, residual rights of control have been shifted from
states to the WTO, convened as the Dispute Settlement Body. According
to proponents of the new system, the existence of veto power encouraged
opportunism, whereas not having veto power deters such behavior. If
this is the case, we should see predictable effects in the pattern of disputes
brought to the WTO.

We suggest that the GATT dispute-settlement structure, by being
more attentive to the realities of power and an uncertain economic envi-
ronment, but also by providing publicity and possible sanctions when
states blatantly disregarded regime rules, may have optimized the trade-
off between constraint and flexibility that liberalization requires. As a
way to examine this hypothesis, we ask whether the pattern of disputes
has changed under the WTO in the manner predicted by the logic of re-
ducing opportunism. The strong theoretical argument in favor of legali-
zation claims that legalization is necessary to prevent opportunistic
behavior. If we find that the incidence of opportunism has not changed
in the face of increasing legalization, the argument in favor of legaliza-
tion loses much of its force.?®

If the primary effect of further legalization in dispute settlement is
reducing opportunism, it should appear in the data as reduced political
manipulation of the regime. Eliminating the power to veto should have
observable effects on the activities of states and the outcome of disputes.
Political scientists are producing a burgeoning literature on GATT/WTO
dispute settlement, using sophisticated statistical techniques. However,
this literature, regardless of the techniques involved, cannot escape prob-
lems of selection bias, since states chose whether to bring disputes and
at what stage to resolve them. Here we suggest a few simple hypothe-
ses about how the pattern of disputes should change with legalization if
its major effect is a reduction in opportunism. If the data do not sup-
port these simple hypotheses, the case for legalization is substantially
weakened.

35 We assume a goal of reducing opportunism on theoretical grounds, without claiming that
all negotiators had precisely this goal in mind. Certainly the agendas of negotiators were
diverse, and reducing opportunism was only one goal among many.
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Adopting the unitary state/opportunism model, we derive proposi-
tions about how legalization should influence patterns of disputes. As-
suming the problem of opportunism suggests that the loss of veto power
should have two primary effects: a deterrent effect and a distributive effect.
States will behave strategically both in deciding when to bring disputes
and whether to comply preemptively so that others have no cause to bring
a dispute. This two-sided strategic behavior could render many predic-
tions indeterminate. To identify refutable hypotheses, we focus on
expected changes in the relative behavior of developed and developing
states. Since both are subject to the same incentives in deciding whether to
comply with changes in GATT/WTO rules, changes in the proportions of
disputes brought are likely caused by changed calculations about the
chances of success in a dispute and not by changed patterns of compliance.
Although developing countries have more trade restrictions than de-
veloped countries, the marginal impact of new dispute-resolution proce-
dures on compliance decisions should be the same for both. In addition,
we concentrate on just the first few years of experience under the WTO
rules. Since states can change their behavior in bringing disputes more
quickly than they can change their basic trade regulations, the patterns
we observe should be due primarily to calculations about whether bringing
disputes is worthwhile, not fundamental changes in compliance.

A deterrent effect refers to the likelihood that the existence of veto
power would deter states from bringing disputes. Bringing a formal dis-
pute is costly and time consuming, and states could calculate that doing
so is not worth the trouble if the powerful will simply veto any decision
that goes against them. Thus we generate a deterrence hypothesis: the ex-
istence of veto power deters some states from bringing disputes, and with
the loss of veto power these states are no longer deterred.

In order to collect data relevant to this general hypothesis, we need to
derive some observable implications from it. We do so on the assumption
that the intent of legalizing dispute-resolution procedures is to reduce
opportunistic behavior by powerful states such as the United States.>®
One implication is that, since powerful states can no longer veto decisions
that go against them, we should expect the proportion of complaints
against developed countries to rise under the WTO (hypothesis 1). If states
were deterred from bringing complaints against the powerful because of
the existence of the veto, then such complaints should have a higher
probability of success as a result of the loss of the veto. Therefore, we

3¢ Jackson 1998.
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should see more disputes brought against the powerful. This should be
true even if states are, for strategic reasons, complying more fully under
the WTO. Better compliance should hold for both developed and devel-
oping states; there is no reason to expect the proportion of disputes against
the powerful to change as a result of changes in compliance patterns.

Second, since less powerful countries may now have a greater chance of
having decisions in their favor implemented, we should see developing
countries increasingly bringing complaints (hypothesis 2). Simply put, the
deterrence hypothesis suggests that under the WTO, weak states should
no longer be deterred. Like hypothesis 1, hypothesis 2 should hold even
if patterns of compliance have improved, since improved compliance
should hold for both developed and developing states. There is no reason
to expect strategic compliance behavior to lead to a change in the pro-
portion of disputes brought by developing countries.

Finally, a process marred by opportunism should be most evident in
relations between powerful and weak states. Thus a third implication of
the deterrence hypothesis is that we should see an increase in the pro-
portion of cases brought by developing countries against developed coun-
tries (hypothesis 3). As the WTO depoliticizes trade and so encourages
the less powerful to demand their legal rights, we should see more of these
“asymmetric” disputes.

The evidence on these three hypotheses about deterrent effects is
mixed.?” Regarding hypothesis 1, of the complaints raised under the
GATT through 1989, 87 percent were brought against developed states.?®
Under the WTO, this percentage has dropped, contrary to the expectation
from the opportunism perspective, to 64 percent. This is likely a result of
the expansion of regime rules to cover more developing-country trade.
The high percentage of complaints brought under the GATT against
developed states is not surprising, considering the value of their market
for other states. Yet it indicates that the power to veto did not allow
powerful states to deter others from bringing complaints against them.
This finding suggests that the GATT, in spite of the decentralized nature
of its dispute-resolution process, was able to constrain the behavior of
developed countries, as Hudec also concludes.?® Preventing opportunism
does not require high levels of legalization.

37 For a more thorough examination of patterns of disputes in the GATT and the WTO, see.
Hudec 1999; and Sevilla 1998.

3% Hudec 1993, 297.

3 Hudec 1999.
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Hypothesis 2 posits that developing countries will be more likely to
use the WTO procedures than they were to use the GATT mechanism. If
this is true, we should see the percentage of complaints brought by devel-
oping countries rising under the WTO. This prediction holds up better
than the first. Under the GATT (through 1989), only 19 percent of com-
plaints were brought by developing countries.*® This number has risen
to 33 percent in the first few years that the WTO mechanisms have been
in effect. However, considering the evidence just discussed on the iden-
tity of defendants, it seems likely that this increased reliance on the
dispute-resolution mechanism reflects some dynamic other than a de-
creased ability of the powerful to deter complaints against themselves. In
particular, it seems likely that increased legalization has reduced the costs
of bringing suits, thus making it more frequently worth the cost of
bringing a complaint for poor states, regardless of the identity of the
defendant.*" In other words, legalization has encouraged weaker states to
bring more complaints, generally because doing so is easier, not because
the powerful will no longer veto them.

Hypothesis 3 predicts an increase in the number of complaints brought
by developing countries against developed countries under the WTO. This
hypothesis fares badly, because the data show that under the GATT
developing countries targeted almost solely the rich world in their dis-
putes. Hudec’s data show almost no cases of developing countries bring-
ing complaints against one another. The exceptions are disputes between
India and Pakistan. In contrast, the twenty complaints brought by de-
veloping countries so far under the WTO have been just about evenly
divided between targeting the developed and developing world. Two fac-
tors might explain this finding. First, the costs of bringing disputes are
now lower, so it is more often worthwhile to bring them against develop-
ing countries. Second, the Uruguay Round extended many trade rules to
developing countries, so the dispute-resolution procedures can be used
against them for the first time. Regardless of the particular mechanism at
work, the pattern of complaints shows that the major change under the
WTO procedures has been an increased willingness of developing coun-
tries to bring complaints against one another. This effect is not consistent
with reduced opportunism.

If legalization reduces opportunism as intended, a second effect that
should result from eliminating the veto power is enhanced equity in the

4° Hudec 1993, 296.
4t Sevilla 1998.
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outcomes of disputes. We can formalize this as a fourth hypothesis: legal-
ization of dispute resolution has reduced the bias toward the powerful
in the settlement of disputes (hypothesis 4). A distributive effect could
be estimated by comparing the outcomes of disputes brought under the
GATT versus under the WTO. Unfortunately, since few cases have yet
been resolved under the WTO, we can say nothing definitive on this issue.
However, we can look at dispute outcomes under the GATT to see if
they tended to favor developed countries as expected. If the weakly legal-
ized GATT mechanisms encouraged opportunism, this trend should ap-
pear as a bias toward the powerful in the outcomes of disputes under
the GATT. Eric Reinhardt has provided a careful statistical study of the
factors determining the distributive outcomes of GATT disputes.** He
tests the hypothesis that powerful states tend to get a larger share of
the benefits of resolved disputes. Employing a number of alternative
operationalizations, Reinhardt found no evidence that asymmetries of
power work in favor of the powerful. Instead, he found a bias in favor of
defendants, regardless of power asymmetries.

As with the data on the choice to bring complaints, in looking at the
outcomes of disputes we find little evidence that the GATT operated in an
overtly politicized manner, with powerful states using the GATT dispute-
resolution procedures to deter weaker states from bringing complaints or
to force outcomes of disputes to favor the powerful. The GATT, in spite
of its weak level of legalization, provided many of the benefits we expect
to see from international institutions. It discouraged opportunism with-
out a resort to highly legalized mechanisms. This finding raises further
questions about the benefits that states will be able to derive from further
legalization.

Improving the compliance of powerful states with their explicit ob-
ligations under the rules of international trade was one of the primary
motivations behind the enhanced dispute-resolution mechanisms of the
WTO. Thus moving from a politicized process to a more legalized one
should have an observable impact on the behavior of powerful states.
However, the evidence is weak that the WTO has made the difference
intended by proponents of more legalized dispute-resolution procedures.
While developing countries appear more willing to lodge formal com-
plaints than they were previously, the complaints do not target the
behavior of powerful states any more than they did before. One plausible
interpretation of the evidence on the number of complaints being brought

4* Reinhardt 1995.
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is that the GATT was in fact quite influential in constraining powerful
states, leading us to ask how much value will be added by increased
legalization. Considering the drawbacks of increased legalization dis-
cussed earlier, the benefits must be clear in order to justify further moves
in this direction. Dispute outcomes do not show evidence of coercion by
powerful states, consistent with the idea that the political sensitivity of
the GATT was not as much of an impediment to liberalization as legal-
ization proponents presumed.

CONCLUSION

This article was motivated by questions about the relationship between
international legalization and trade. The benefits of legalization lie in the
fact that the more efficiently a regime provides information, reduces trans-
action costs, and monitors member behavior, the harder it is for a uni-
tary state to behave opportunistically and renege on trade agreements.
However, an analysis of the domestic requisites of free trade suggests
potential negative effects of legalization that must be weighed against its
benefits. When we consider cooperation with the trade regime to be a
function of the interests of domestic political actors, the assumption that
increased legalization leads to more trade openness becomes question-
able. Although we cannot demonstrate that legalization has gone so far
that it threatens liberalization, we do wish to sound a cautionary note
based in the impact of legalization on the mobilization of protectionist
groups.

We examined three theoretical issues implicated by the legalization of
the trade regime. First, we asked how greater precision at the time of
negotiating treaties changes the incentives of antitrade groups to mobi-
lize. In that legalization leads to more and better information about the
distributional effects of proposed agreements, we suggested that it could
actually deter the conclusion of cooperative deals. Faced with certainty
of loss, the expected utility of a group’s organizing increases, suggesting
that negotiators could find themselves confronted by powerful veto
groups, undermining their ability to construct a majority in favor of a
treaty. This dynamic of information provided by a legalized regime lead-
ing to massive mobilization may help explain the level of social activism
at the 1999 WTO meetings in Seattle.

Second, we applied the same logic of information and mobilization to
expectations about the maintenance of agreements already in force. The
logic of information here predicted a different outcome from that during
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negotiations. By focusing on the incentives of exporters, we argued that
when exporters know that they are likely targets of retaliation, they are
more motivated to organize in support of the trade regime than those
subject to an imprecise threat of retaliation. Thus the prediction about
the effect of changes in the information environment varies, depending
upon whether we are considering the expansion of trade liberalization
or compliance with enacted treaties.

Finally, we looked at the effects of a system of highly deterministic
penalties on domestic actors. Here we suggested that trade regimes need
to incorporate some flexibility in their enforcement procedures; too little
enforcement may encourage opportunism, but too much may backfire,
undermining the ability of domestic actors to find support for an open
trade policy. By decreasing the ability to breach agreements, WTO nego-
tiators may have underestimated the inherently uncertain character of
the international economy and so the need to allow practical flexibility in
enforcement of regime rules.

Given the short history of the WTO, the empirical support for our
theoretical arguments is inconclusive. Still, evidence suggests that the
effects of legalization may not be as glowing as proponents argue. First,
legalization may be one reason for the increased attention and activity of
antitrade groups. We cannot say whether this will deter nations from
further liberalization, since policy will ultimately depend on the balance
of national forces between pro- and antitrade groups. Still, it is clear that
those groups who are targeted for liberalization in the new round of
discussions have become active proponents of particularistic policies.
Second, some evidence suggests that changes in WTO rules undermine
the incentive for export groups to mobilize in defense of free trade. In
that the WTO makes retaliation more difficult, both because of changes in
the rules on safeguard provisions and because of the process of dispute
resolution, we expect exporters to mobilize less often to balance the
action of rent-seeking import-competing groups.

Consideration of the effect of the more precise and binding safeguard
and dispute-settlement provisions also raises questions about the turn to-
ward legalization. Given the difficulty of their use, few countries turned
to GATT safeguards, choosing instead alternative methods to deal with
difficulties in compliance. Making these safeguards more difficult to use
may have been both unnecessary and counterproductive — if countries
found it necessary to turn to alternative mechanisms to deal with the
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political effects of market dislocation before, the change in rules on
safeguards does little to solve the underlying problem. Similarly, our
investigation of the WTO dispute-settlement mechanism gives us little
reason to think that legalization in the realm of settling disputes will have
significant effects on trade compliance. The GATT system was relatively
effective at deterring opportunism, in spite of its political nature.

The source of stability of trade agreements is found in domestic polit-
ical mechanisms. The rules of the regime influence countries by making it
easier or harder to find majority support for trade openness; if the re-
gime supports rules that are unhelpful to politicians at home, it may well
undercut its own purpose. Thus the legalization of international trade
could turn on itself if analysis of the benefits of legalization neglects
associated political costs. Thomas Franck has argued that the greater the
“determinacy” of a rule, the more legitimate it becomes.*? Determinacy,
however, may be of greater value to lawyers than to politicians, whose
interests in trade liberalization will be constrained by elections. Elected
officials face a dilemma. If there is too little formalism in international
trade rules, politicians will be unable to commit for fear of opportunism
by others; too much formalism and they lose their ability to opt out of
the regime temporarily during especially intense political opposition or
tough economic times. Analyses of legalization that focus on maximiz-
ing state compliance neglect complex domestic political dynamics. It is
well possible that attempts to maximize compliance through legalization
will have the unintended effect of mobilizing domestic groups opposed to
free trade, thus undermining hard-won patterns of cooperation and the
expansion of trade.

43 Franck 1995.



9

Alternatives to “Legalization”: Richer Views
of Law and Politics

Martha Finnemore and Stephen J. Toope

The authors of “Legalization and World Politics” (special issue of IO,
summer 2000) have done an excellent job connecting one branch of
thinking about international law (rooted in the legal theory of H. L. A.
Hart) to one branch of thinking about international politics (neoliberal
institutionalism).” However, the connections between the two disciplines
are broader and deeper than the volume indicates. International legal
scholars have long understood that international law is more than the
formal, treaty-based law on which the volume’s authors focus their work.
Law is a broad social phenomenon deeply embedded in the practices,
beliefs, and traditions of societies, and shaped by interaction among
societies.” Customary international law displays this richer understand-
ing of law’s operation as does the increasingly large body of what has
been termed “interstitial law,” that is, the implicit rules operating in and
around explicit normative frameworks.? Similarly, legal pluralist anal-
ysis of domestic and international legal systems focuses on the interaction
of overlapping state and nonstate normative systems.*

We show how a fuller appreciation of what international law is and
how it influences behavior allows room for a wealth of intellectual connec-
tions between international legal scholarship and research in international

' International Organization 54, 3, Summer 2000.

Glenn 2000.
Lowe 2000.
* See Walzer 1983; and Macdonald 1998.

We thank Jutta Brunnée, H. P. Glenn, Rod Macdonald, René Provost, Bob Wolfe, partici-
pants in the University of Chicago Law School International Law Workshop, two anony-
mous reviewers, and the editors of IO for helpful comments on an earlier draft.
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relations — connections that are not evident from the framing of the
“legalization” phenomenon in the IO volume. *** Narrow and stylized
frameworks like this one may be useful if they provide conceptual clarity
and facilitate operationalization of concepts. However, the empirical
applications of legalization in the volume suggest the opposite: the
articles reveal that the concept of legalization as defined in the volume
is peripheral, in need of revision, or generates hypotheses that are
wrong. ***

A RICHER VIEW OF INTERNATIONAL LAW

The framers of the volume are careful in defining their terms. Legalization
refers to a specific set of characteristics that institutions may (or may not)
possess: obligation, precision, and delegation.’ Each of these character-
izations may be present in varying degrees along a continuum, and each
can vary independently of the others. This attention to definitions is
helpful and lends coherence to the volume, but appropriating the
general term legalization for only a few features of the law is mislead-
ing. It suggests that law is and can only be this limited collection of
formalized and institutionalized features. The phenomenon the authors
investigate might more accurately be termed legal bureaucratization,
since it seems to involve the structural manifestations of law in public

bureaucracies. *** Without a broader view of law that causes us to pay
attention to legal procedures, methodologies, institutions, and processes
generating legitimacy, the authors’ three components of legalization lack
theoretical coherence and raise more questions than they answer, as

we show.

The view of law presented in the volume, though important, is limited.
In it, law is constructed primarily through cases and courts, or through
formal treaty negotiation. The processes of law are viewed overwhelm-
ingly as processes of dispute resolution, mostly within formal institution-
alized contexts. The “international legal actions” chosen in the volume’s
introduction to epitomize the phenomenon of legalization are mainly
examples of tribunal decisions. The secondary evidence of legalization is
drawn exclusively from explicit obligations imposed by treaties.® Law

5 Abbott et al. 2000, g01.
¢ Goldstein et al. 2000, 385-86.
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in this view is constraint only; it has no creative or generative powers
in social life. Yet law working in the world constitutes relationships as
much as it delimits acceptable behavior. The very idea of state sover-
eignty, both a legal and a political construction, creates the context that
allows for the formal articulation of treaty rules.” Similarly, property
rights, over which political actors battle in many of the volume’s articles,
are themselves dynamic constructions generated by law. Oddly, given this
group of authors, even the role of formal law in creating and shaping the
life of institutions like the IME, GATT, and WTO, explicitly addressed in
the volume, is neglected. Theirs is an overwhelmingly liberal and posi-
tivist view of law. It is also limited to the bureaucratic formalism
described by Weber and so is very “Western” in a narrow sense.® We are
not implying that Western law, positivism, and liberalism are uninterest-
ing theoretical frameworks, but an analysis of the role of law in world
politics that is entirely constrained by these three optics, attending pri-
marily to formal institutions, is at best partial.”

Despite the efforts of the framers of the volume to define terms and to
expressly bracket issues, at the end of the day it is difficult to decide exactly
what the authors have set out to demonstrate and what analytic work their
concept of legalization is supposed to accomplish. Is legalization a depen-
dent variable or an independent one? *** If legalization is a phenomenon
to be explained, what other factors might explain it, and how important
are they? If legalization explains aspects of state behavior, what other
independent variables should be considered in assessing legalization’s role,
and how might these interact with legalization?*® Equally important for
the authors, do the three defining features of legalization all have the same
causes, or cause the same effects, and how would we know if they did (or
did not)? ***

7 Biersteker and Weber 1996.

8 Glenn 2000.

 For a helpful categorization of various legal theories as they relate to the question of
compliance, see Kingsbury 1998. Among the competing theories of international law
(and particularly of international obligation) that are not included within the volume’s
concept of legalization are the “world constitutive process” model of the Yale School
(Lasswell and McDougal 1971; Reisman 1992), natural law approaches (Verdross and
Koeck 1983), the “transnational legal process” model of Harold Koh (Koh 1997), the
“interactional” framework of Brunnée and Toope (Brunnée and Toope 2000), and the
rigorously rationalistic law and economics approach of Goldsmith and Posner (Gold-
smith and Posner 1999).

' See Abbott and Snidal 2000; see also Abbott et al. 2000.
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Three Lacunae

Political scientists have understood for decades that formal institutions
do not capture many of the most important features of politics. Indeed,
the authors of this volume have a fairly broad, and by now standard, polit-
ical science definition of institutions, one that focuses attention beyond
their formal attributes. Institutions are “rules, norms, and decision-
making procedures” that shape expectations, interests, and behavior."*
Marrying such a broad understanding of institutions to a narrow and
formal understanding of law seems both unfortunate and unnecessary. A
fuller understanding of law would complement our more nuanced
understanding of institutions and produce a richer joint research agenda.
To illustrate, we discuss three interrelated features of international law
neglected in the volume; these features are central to understanding its
effects on world politics and, further, are crucial to a theoretically
defensible understanding of the very specific legalization phenomenon
the volume’s authors employ.

Custom

The most obvious casualty of the volume’s narrow framing of legalization
is customary international law, with which it almost completely fails to
engage. Any assessment of law’s persuasive influence that neglects to treat
seriously the customary law elements of such topics as state responsibil-
ity, legal personality, territory, human rights, and the use of force is bound
to produce a skewed perspective. For example, customary law on the use
of force stands alongside, complements, and even modifies treaty-based
norms."* Although the UN Charter and humanitarian law treaties es-
tablish an explicit framework of norms circumscribing the use of force
in international relations, no one analyzing this issue-area can afford to
ignore the customary law of self-defense or the impact of the concept of
jus cogens (peremptory norms) on the attitudes of states toward the
legitimate use of force.™® It is not surprising that the volume contains
but the briefest discussion of security issues, for they simply cannot fit
within a narrow judicial and treaty-based perspective on law’s influence
in world affairs.”* Similarly, in the area of human rights, the broadening

Goldstein et al. 2000, 387.

'* Nicaragua v. United States (Merits) [1986] IC] Rep. 14.

See Bowett 1958; and Ragazzi 1997.

'+ The exception is a brief foray into ASEAN’s security relationships in Kahler 2000a. The
Nicaragua Case (1986) is discussed in Keohane, Moravcsik, and Slaughter 2000, though
for purposes unrelated to an analysis of the customary law on the use of force.
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of customary law obligations has altered the content of interstate diplo-
matic rhetoric and affected bilateral political relationships. Canada and
Norway now engage in a trilateral “human rights dialogue” with China,
for example, an engagement that could not take place in the absence of
customary norms, for China has yet to ratify key human rights treaties."®
Again, it is not surprising that the one article on human rights con-
cludes that the legalization framework does not explain behavior particu-
larly well.

Defining Characteristics of Law

A second, related issue concerns the selection of obligation, precision,
and delegation as the defining characteristics of legalization. While the
volume’s framers offer careful discussion of these terms, their meanings,
and characteristics, they say little about why, among the universe of legal
features, these three are more important than others. These three features
certainly do not define law or distinguish it from other types of normativ-
ity, nor are they the source of law’s power (or, if they are, that case is not
made in the volume).

Precision and delegation are particularly problematic. In a number of
well-established areas of international law with strong records of in-
fluence and compliance, norms are relatively imprecise. Examples include
the delimitation of maritime boundaries (often accomplished on the basis
of “equity”), the bases of state criminal jurisdiction (where overlapping
rules are the norm), and state responsibility (including a very broad duty
not to knowingly allow one’s territory to be used in a manner harmful to
another state). Similarly, there are wide swaths of functioning interna-
tional law that do not depend in any way on extensive “delegation” of
decision-making authority. Outside of the European context, the entire
law of human rights operates and affects world politics without any
mechanisms of compulsory adjudication. *** A comparable pattern of
influence in the absence of delegation is found in international environ-
mental law. Many international environmental commitments continue to
function on the basis of information-sharing and voluntary compliance.
Where modern treaties create mechanisms to promote implementation,
they are often premised on the need for positive reinforcement of

5 For example, although China recently ratified the International Covenant on Economic,
Social, and Cultural Rights, it has yet to ratify the International Covenant on Civil and
Political Rights.
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obligations rather than on adjudication and sanctions for noncompli-
ance. There is no extensive delegation of decision-making authority.
Why delegation and precision should be defining features of legalization
and what they add to the analytic power of this concept is simply not
clear.

Further, the relationship among these three characteristics is unex-
plored, a significant lacuna since these features could contribute to
contradictory developments in many circumstances. Increased precision
could lead to less obligation, when prospective members of legal regimes
are driven away by fears of detailed rules that are inflexible (a point
actually supported by the description of the WTO offered by Judith
Goldstein and Lisa Martin)."® Delegation of decision making can also
lead to less precision in rules rather than to greater clarity, as presumed
by the proponents of legalization. If one considers the decisions of the
International Court of Justice in boundary delimitation cases, for exam-
ple, the results are clearly legal, influential, and effective in promoting
compliance, but they are highly imprecise.’” What we gain by combining,
rather than disaggregating, concepts with such complex and tense inter-
relationships is not well explained.

Most problematic, however, is the volume’s conceptualization of
obligation, arguably the central preoccupation both of lawyers and of
political scientists interested in how norms affect state behavior. Obliga-
tion is central to the volume’s framework of legalization, yet the authors
articulate no theory of obligation and seem remarkably uncurious about
how a sense of obligation might be generated. In the volume’s lead article,
legal obligation is defined in an entirely circular fashion, with reference to
its products: “Legal obligations bring into play the established norms,
procedures, and forms of discourse of the international legal system.”"*®
We know obligation by what it achieves, but this approach does not
explain how obligation creates these products. To the extent that the
bases of obligation are treated at all in the framing article, the con-
ceptualization is very thin, formal, and contractual. Obligation is created
when parties enter into treaties or other express agreements. The mech-
anism for generating obligation is thus choice — presumably choice by

¢ Goldstein and Martin 2000.

*7 In the North Sea Continental Shelf Cases [1969] IC] Rep. 3, the court articulated a “rule”
of law that the continental shelf should be divided on the basis of “equitable delimita-
tion taking into consideration all of the circumstances.” This rule has shaped all sub-
sequent continental shelf negotiations as well as judicial and arbitral decisions.

™8 Abbott et al. 2000, 409.



194 International Law and International Relations

utility-maximizing actors.”® Yet both legal scholars and international
relations (IR) scholars understand very well that contractual obligations
alone are often insufficient to determine behavior.

More careful theorizing of these defining characteristics might have
led the framers to explore some alternative features of law and develop
more robust concepts. For example, one concept that is notably absent
from the various analyses of obligation is legitimacy, yet legal scholars have
long focused on legitimacy as an essential source of obligation and
“compliance pull” in law.*® Legitimacy in law has been argued to have
a number of interrelated sources. Legitimacy is generated in part through
attention to internal legal values that we seem to take for granted in
the liberal democratic West but that students of repression will recog-
nize as essential. Law is legitimate only to the extent that it produces rules
that are generally applicable, exhibit clarity or determinacy, are coherent
with other rules, are publicized (so that people know what they are), seek
to avoid retroactivity, are relatively constant over time, are possible to
perform, and are congruent with official action.*' Law that adheres to
these values is more likely to generate a sense of obligation, and cor-
responding behavior change, than law that ignores these values.
Legal legitimacy also depends on agents in the system understanding
why rules are necessary.”* Participating in constructing law enhances
agents’ understanding of its necessity. Finally, adherence to specific legal
rationality that all participants understand and accept helps to

" In Abbott and Snidal’s discussion of “soft law,” that quintessentially fluid concept is
treated as a preexisting form of institution to be chosen by states for strategic reasons.
Abbott and Snidal 2000. This approach misses much of what we know from many legal
analyses about how soft law works; see Chinkin 1989; Hillgenberg 1999; and Finnemore
2000. First, soft law is not simply “out there” waiting to be chosen. Part of what is “soft”
about this form of law is precisely that it is in flux, in the process of becoming. How states
treat it is not exogenous to soft law; it determines and shapes soft law; it is constitutive
of it. Equally important, the noti